“s 


(Part 1X.—Suppli 
) Jimited time the same shall be taken as exclu 
of that date%r of the happening of that eve 
mencing at the beginning of the next foll 
the act or proceeding shall be done or taken at latest on the 
last rad that limited time as so computed, unless the last 
day is a day on which the Court does not rit, in whieh case 
any act or proceeding eliall be considered as done or taken 
-jn’due time if it ix done or taken on the next day afterwards 
i ich the Court sits. 


net ow. 
Tey 


iss ‘Gone or taken. on a-gertain day, then, if that day 
“Tappens to be a day on which the Court, does nat. sit, the 
‘or proceeding sball be considered as done or taken in 
time if it is done or taken on the next day afterwards 

on which the Court sits. 

; Notices. 

All notiors and other documents. for the service 

of which no special mode is directed 

may be sent by prepaid post letter to 


125. 
Service of notices. 


steve 


\. owith. 
BY Formal Defects. 
126. (1) No procecding in bankruptcy shall be invali- 
Formal ‘defect not to. Gal by any forinal defect or by any 
invalidate proceedings. irregularity, unless the Court brfore 
which an objection is ‘made to the proceeiling is of opinion 
that substantial injustice has been caused by the defect or 
irregularity, and that the injastice cannot be vemedied by 
any order of that Court. 


(2). No defect or irvegularity in the appointment or elec- 


Ly 0 


© tion of a receiver, trustee or mem\er of 2 eonmittee of in 
spection shall vitiate any act done by him-in ¥o0d fuithes.}- 
ectio : 
‘ 


ge 
¥ 


Bankrupt Trustee. 
127, Where a bankrupt is a trustee within the — 
: Trustee Act, 1866, section 35 of that 
‘App ti f 'Traw 4 
tee aes bankruptcy 
of trustee, 


E a7 View. 
1 ‘Act shall have effect xo.as to authorize 
substitution for the bankrapt (whether voluntarily resigning 


the appointment of a new trustee in 


~ “ow not)/af it appears expedient to do xo, and all provisions 6 
that Aa. and " any other Act relative thereto, shall have 
effect accordingly. 

: Corporations, &c. 


128. For all or any of the purposes of this Ae a ote 
‘ corpora. ation may act by any « its officers 
me a; ke” quthorised in that behalf under the 
sea! of the corporation ; a firm may act by any of its mem- 
bere; and a lunatic may act by his committee, curator bonis 
or manager, or, when the matter is one in’ respect of which 
he has been placed undor the care of a Court of Wards, by 
that Court or such person as it way appoint in this behalf. 


y Construction of former Acts, Sc. 
e, 289. Where by any enactment or instrument reference 
is made to. the 11. & 12 Vic. cap. 21 
detineats (an Act to consolidate and amend the 
ments refetring to 11 Laws relating to Tnavlvent Debtors 
PAI Me, €. M. in india), the enactment or instrament 
ghall be constructed and have effect as if reference were 
made therein to the corresponding provisions of this Act, 
gt 120. The provisions.of this Act reloting to the remedies 
~~ Certain provisions to. against the pr sperty of a debtor, the 
‘bind the Crown, pridrities of debts, the effret of a com- 
position or scheme of arrangement, and the efect- of a dis- 
_ eburge shall bind the Crown. 
; ¢, 181. Nothing in this Act, or in any transfer of jurisdic. 
eae oo tion effected thereby, shall take away 
0 ¥ riage or atect any rightof andiened that any 
person may have had at the commencement of this Act, 
and all solicitcrs or, other i 


m of ene 
and instra. 


“matters in the High Courts of J udicature aforesaid. 
t Unacloimed Funds or Dividends. 


182. (1) Where the trnstec, under any hankruptey, com- 
, position or scheme pursuant to t! ‘is Aut, 
eball have nnder hi« 


‘ond un- 
~ dividends 


ing day, and 


| Where by this Act any act or proceediug 18 directed * 


the last known address of the peison to be served there- 


control any un- | 


funds or dividends, and for the purpose 
Court shall have, and at the instante of the 
pointed*or of its own motion may exercise, 
conferred by this Act with res to the di: 
alization of the pee of a debtor, and the 
Part T of this with respect thereto shall, 
nocessary modifications, apply to cut 
section, © 5 5s 
(3) The provisions of this section shall 
expressly declared herein, deprive any rate i 
or other right or remedy to which 
against such trustee. 
(4) Any person claiming to be entitled to 
paid in to the bazkruptey estates account purs 
section may apply to the Court for an ordor for 
him of the same; and the Court, if satistvd that 
claiming is entitled, shall make an order for the 
to such person of the sum due ! abe 
(5) The Court may, with the previous sanction of the’ 
Governor General in'Council. at any time after the passing 
of this Act pen the account referred to in this Act as the 
bankruptey estates account. a SST, 
Interpretation. br a a 
133. (1) In this Act, unless the con- 
Interpretation. text otherwise requires;x— Pt 
“ Province’ means the territories under the administra. 
tion of a Local Government: can oss a 
highest Civil 


“ High Court of the province” means ‘the 
“Court of appeal for the provines ; . Aeche tate 4 
“the Court” means the Court having jurisdiction in 
bankruptey under this Act : ae Ray, 
% affidarit ” includes declarations under any legislutive — 
enactment, affirmations and «ttestations on honour : ose 
“available act of bankruptcy” means any act of ‘bank — 
rup'ey available fora bankruptcy petition at the date of the 
ae of the petition on which the reeviving order is 
made : 5 ‘ rn as 
“debt provable in bankruptcy "or “ provable debt" in- 
cludes any debt or liability by this Act made provable in 
bankruptey : 1 : Fe é 
“ general rules” inelude forms : pedess sca 
“oath ” includes affirmation, declaration under any: legi 
lative enactment and uttestation on honour; | | * 
“ ordinary vesclution ” means a resolution decided by a 
majority in value of the creditors present, » ly or 
by.proxy, at a meeting of eredi.ors and voting on the reso=, 


lution ME Ride 
“ preseribed " means prescribed by general rules within 
goods, things in nction, 


the meaning of this Act: 
“property ” jinclides money, 
land and every description of property. whether moveable 
immoveable, also obligations, easements and every 1 
tion of estate, interest.and profit, present or future, 
. eatingrs arising out of or incident to property as above 
efined : oy ; . ; 
* vesolution ” means ordinary resolution + 
“ secured creditor” means a person holding 
charge or lien on the property uf the debtor, 
thereof, as a security for a debt due to him from: 
“ shade e eee eels to this Ach: | 
oh “includes a icer charged. 
ofa she oo pecans se oat 
* special cesolution” means a resolution 
jority in rh throe-fourths i K 
present, personally or by proxy, at 
‘and voting on the resolution: 
' * trustee ” means the trnstee in 
estate, and includes the official receiv 
son is appointed trastee of the estate. - 
(2) The schedules to this: Act s 
eflect as part of this Act. 


134. (1) The enactments deuct 
Repeat ofennctmonts, 
mentioned in that schedule. | 


Gaimed dividend Which has remained |. 


i fer more than six months, or whei 
i psueh trustee shell ba 
claimed. 















‘repeal effected by this Act, all 
ourt or before a Judge of any Court 
enactments 7 pealéd pon sing at the 















such new valine » but in a 
tion of ont he bore shall not be made if 
aires the scenrity to. be iven up. ate 
Act shall, sb ge so fur’ as any ts. If a weviving enters rine apie be Dt 
iplied to firm, any creditor to whom that paytner is ‘indebted jointly 


‘ ae i te | gon, 3 ith the ott f 
. tine, and those enac ments shall, as | wil Other partners of the fi > J 
perma | prov. his debt for the Evutinge? aap 


. thereto, as if this Act had not Tpose Of voting at any m: oting 
a 3 for the time being holding the office | creditors, and shall bobenti ed to vote Ag Ep ae 
of official receiver for any of the High Courts of Judi. 14. The chairman ofa meeting shall have power to adi 
aforesaid or for the Court of ‘he Recerder of Rangoon | or reject a proof forthe purpose of votin » but his: decision 
a) for the.purposes of any such proceedings before that | shall be subject to apaleh the Court, Tk he is in doubt, 
" cages thereof, be deemed to huve been appoint- Whether the proof of a creditor should bo a mitted or 
“oficial assignee under the said Act, rejected, he shall inark the proof as ubjected to and shail | 
nw fut inheereat oF teeth soli. cr 
' h of the objection being sustain BS 
eu e. - THE FIRST 8c HEDULE. 15. A creditor may vote ether in nae or by proxy, 
| (See section 14.) | 16. Every Instrument of proxy shall be in the presctibed 
Mretinos or Creptrone. eee es a hy ee i dg « after 
: . ‘ usten, by the and ev. 
. The first meeting of creditors shall be summoned for | : arti : Hall bid ‘iti " ame 
3 Bae ite aon unto days : wl ed date atithe ericeaey wen — be in the handwriting of the person 
receiving order, unless the Court for any special reason 17. Avereditcr may Giv> a goncral proxy to his ma evel 
Me ial vein shit ences ae eons | ekeanteta ere cee cere 
. The official reesiver shall summon. the meeting BY sevht hereunder eae oe 
Be nih res than wven days’ notion of the time wa “4 ann the person to act thereunder stands to the 
lace thereof in the prescribed manner. : i oi i ‘ person to. 
: 3 The official receiver shal] also, as soon as practicable, inc ee) pe stlig ae biog ae a f, for & 
send to each aes —— = = ie npelirs ih against any specific resolution, cr hr or against ane pelle “ 
{ affairs a notice of the time and place o ¢ first meeting r; hye 
of porn accompanied hy a jokey of the debtor's aise: rt ea A argh peta, mies “ 
statement of affairs, including the ciuses of his failnre, 19. A proxy shall not be used unless it ia deposited ° with 
and any ubservations!therson which the official receiver the offie‘al receiver or trustee before the Rati at ‘which 
may think fit to sts =< Pry Teaseetingy * the ae it is to be used. ’ 8 : 
meeting shall not, invalidat ¥ “reason “of any snc! Vi i i i \ 
ns pigeon not having been sent cr received before Fe any i Ae oye = = pepe Bn ir, 
e meeting. t } i i ini i i ing | 
4. The sting shall be held at such place as is in the seuelaeilapren’ Geico tee Gey Feat 
giles ye ws er receiver most convenient for the meeting of creditors, the Court shall have powrr, if it think 
Tajo 0 e creditors, . Ns ay * ¥ 
F ae, phy being Shs Silda esa antici fit, toerder that no remuneration Shall be allowed to 
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a e r rson by whom or on'whose behalf such solicitation. 
summon a meeting of creditors, and shall do so whenever so aki been exercised, notwithstanding any resolution ob the: 
dirreted by the Court, or so requested in writing by one- committee of inspection cr of the creditors to the contrary. 
fourth in value of the creditors. : 

6. Meetings subsequent to the first meeting shall be 

, Summoned by sending notice of the time and place ther of 
to each creditor at the addroxs given in his proof, or if he 
‘has not proved at the address given in the debtor's. state. 


nee of affairs, or at euch other addross as may be known 
to the 
7. 


















21. A croditcr may appoint the official receiver Uf ‘the 
debtcr’s estate to act in manner preseribed as his general or 
special proxy, eh 

22. The chairman of a meeting mar, with the consent of - 
the meeting. adjourn the taceting from time to time, and — 
t f from place to place. dai 
perscn summoning the meeting. _ eon ay 23, A meeting shall not he competent to act for any 
, /- The official reoeiver, or.some person nominated by him, Purpose, except the “lection «fa chairman, the proving of 
stall be the chairman. at every meoting: . Provided that, - debis and the adjovrunent of the meeting, unless thera 
t the Conrt 0 direst, the ehairmay at any Metin gO | event, ‘oF reprevented thereat, at least three craditors, or 
subsequent to the first shall be such person as the meeting | all tho creditor: if the'r number does not exesed three 
y resvlution appoint. ; ek . 24. If within balf an*hour from the time appointed fer. 
Pa A person shall not be entitled to vote as a creditor at the meeting a quorum of eraditors is not Present cr repre. 
duly ret _ wes aag meeting of erediturs unl sented, - sath | shall be aljovrned tothe saine day in 
- ‘ following week at the same time and Ineo, or to such 
him ee: deb ax-been duly lodged end day as the chairman thay appoint, fe being les« than” 

rn ¢ Lime appoin' 0 eit OO ap ea seven or mere than twenty-one days. Boal ee 
ios Pras an not: vote “at “any stich meeting in 4.26. The chairman of every macting shall cause minutes 

acca HE “ Hirleennae ‘or -cotitingent debt, or ay, Bi the iba at cgtome se to ane np,and fairly 

hich is not ascertained iS, ter er that piiroose, and the mimat 

19, For the purpese seonrad ereditor shill hall be signed hina cr by the chairman ‘Seleaden 
, j ensuing meeting, £ ; 


j a nact'ng either under a. 1 
y vt i fuvonr of any resolution w! 
Ls r etly place himself, ‘his partner 
daa position fo yeecive any remuneration ont 
of the debior otherwis: {han ax x crediter vateab 
rerditers of the debtor: Provided thot, 
‘per ds special t 






























































































25 Vic,, to India, 


Vie. 


_ DRAFT ACT OF PARLIAMENT No.1. 

Br itenacted by the Quoun's 
id with the ailviee and consent of the Tonle salen! 
“a ats “em Grteuinrnt, i this atincn Pafunont 
asvembledy and ly the authority of th 


the same, as follows: — 
1. This Act may be cited “as the Indian Bankraptey 
Short titles 


ie (Extension of Vowers) Act, 1885. 
2. This Act shall have the’ same 
Extent. Tuptoy, Act, 1833. 


38. If the Governor ener ead India in yoy by 

: any law passed at a meeting for the 

Be pci t atebien purpose of making Jaws and regula. 

English bankrupteytaw tions in’ accordance with the provisions 

of the Indian sr _ 1861, 

mended by ,subsequent Acts, applies or adapts any o 

The provisions toe Bankeuptey Act, 1883.-or of any Act 

ancnding, supplementing or. substituted for the same, to 
any of the following cases, namely :— 

(a) the caxe of any. debtor who at the tims. when pro. 
ceedings in bankruptey. are commenced by or 
agninst him is in privon in British India under 
a decree of a Civil Court for nonspayinent of 
money, or within a year befare that time has or- 
dinavily resided or had a dwelling-house or place 
of business in British India ; or 

(b) the case of any deceased debtor who resided or carried 
on business in British India for the ter part 
of the six months immediately before his decease ; 

the provisions so applied or adapted shall, except so far 

as their local op-ration is expressly limited by that law, 
have effect beyond the limits of British India as if they had 
been enacted by this Aet, and’shall bo taken notice of by 
all Courts of Justics in the same manner as if they were 
the provisions of « public Act of Parliament, 

4. Where under any such law ar ceiving order or a’ljudica- 

Provisions applicable, tn of bankruptey is made against a 

prppnty situated in“ Qbtor, or an order is made for the 

England. administration in bankruptcy of the 

_ estate of a deceased person who dies insolvent. the provisions 
© of the Bankenptey Act, 1883, specified in the schedule to 

i all apply to such ports of the debtor's property 

or decease. debtor's estate as may be situate in England as if 
the order or adjudication had been made in England. 

5. The certificate of appointment of a trustee issued under 

Eft of certifiente of any such law shall, for the 

Appointment of trustee, any law in force in an rt 0 

dominions beyond the limits of British nilia requiring re- 
gistration, enrolinent or recording of conveyances ‘or assign. 
ments of property, be deemed to be a conveyanes or assign- 


ment of property, and may be registered, enrolled and record. 
ed accordingly, . ; 


TUE SCHEDULE, 


Provistons or tite Bankrurrey Act, 1883, rergeerp 


; TO UN SECTION 4, 
Section 45, 
Section 46, 
Section 50, 
Seetia: 42, 
Section 55. 

‘tion 56, sub-section (5). 

‘tion 70, «ub-soution (except in ko far as it refers to 

i the Board of Trade. 


P2APT ACT OF PARLIAMENT No. II. 
Br it enacted by the Queen's inost Excellent. ‘Majesty, 
the Lords Sp'ritual’ anil 


and with the aa and At } 
. in this present ‘Parliament, assem: 
harity of the same, as follows ;— 


y be Sibecnh he. Ipdinn Bankraptey 
(Extension of | ‘owers) Act, 1885. 


sub-xections (2) and (4). 


by 


most Excollent. Majesty, 


extent as the Bank.. 


‘against the debtor 


: ' is ij in Bri 

Under un order of » Civil Court for stir 
of mony, or within » iy before that 

; pager resided or fad a dwelling-honse 

nstness in British India ; @ ‘ 

: ny deceased debtor who resided or 

carried on business in British Twlia for the greater (i 
rt of the six months immediately prior to ‘his 


Cr a. A 

(2) Every such law shall have offeet beyond the limtts of | 
British India to the extent and in the manner by this Act 
provided, it shall be taken notice of by all Vourts of Justi 
In the same manner as if it wire ass publie “Aet of Paria. 
Mont, and its operation shall not be a voted by the repexl or 
amendment of the Bankruptey Let, 18d, of of any other #.& & 
Act.as aforssaid, ’ x 


Certain orders and 
roceedings nader such 
awe and provisions 
thereof to have ¢ffect 
throughont British do- 
tniniogs, 


3..(1) Tho following orders and pro. 
ceedings under any such law shall have, 
as nearly as may be, tie same effect, 
thronghout the British dominions as in» 
British India, that is to say :— 
[Bil 


(4) a regviving order and the rescission of the same ; 4.20% 

(6) the Appointment of an official receiver as interim [il . 
receiver, and.the appointinent of a special manager “ : 
of the debtor's estate or business ; 

(c) the acceptanse and Approval of 9 composition or cain, 
scheme, ani the annulment of ® composition or Hill, = 
scheme ; pee ae 

(@) an aBjotication of bankrnptey, the i? 
snelr an adjudication and any order passed thereon 10, 5 3 


vesting the property of the bankrapt in him or in 22° @ 
any other person ; rs 


(¢) the appointment, removal and rolease of a trnstee in o ( 
® bankruptcy or under or in pursnance of a com- a7 ‘ 
position or scheme, and the revocation of any stich ey 1% 
release ; ‘ nae 


(f) an _ of discharge and the revocation of any such Vay ~ 
or ler; 

(g) the decision of 
fact ; and 


(4) an order for the administration in bankruptey of a rin, 
deceased porson’s estate. 


(2) The provisions of any such law definin 
powers, rights and duties of an official recoiver, 
reoviver, a special manager or a trustee in ban 
under or in purnsance of a com sition or scheme, 
scribing any rule of evidence, shall have. as nearly as 
the bare force throughout the British dominions as in Bri 
ish India. 


annulment of CBill, 


a Court on any question of law or [Bill 6, 


(3) Provided* that when under any such law a receiv." 
ing order has beon made against a person or he has been 
adjudged bankrupt, or an order has been made for the 
administration of the estate of a deceased person who dies 
insolvent, sections 45, 46, sub-sections (2) and (4) of section 
50, section 52, section 55, su section (5) of section 56, and 
(except in so far as it refers to the Board of Trade), sub. 
section (2) of section 70 of the Bavkruptey Act, 1883, 
shall, so far as they are applicable, apply in respeet of such 

rtion of his property or estate as i 


t is situate in England in 
he same manner as if the order or adjudication had beon 
made under that Act. 


4. The certificate of appointment of a trustee issued 
Rifect of certiticate Under any such law shall, for the pur- 
of appointment of trus- poses of any law in in any part 
tm, pn of the British dominions beyond the 
limits of British India requiring registration, enrolment or | 
recording of conveyaneds. or assignments of be 
doomed to be a conveyance. or assignment of. pro and — 

may be registered, enrolled and recorded necordingly, — 
5. No action for a dividend pre against a trustee 
. “Under any such law in any Court in 
gen he 
. Any Court in the i f ns e limi 
Fi Shaetegog of Hritish India in whioh. 
pa a irish Perry ogrvedly neal 3 
that a pies etifion | Presented by or 
“under any such Jaw, either the. 
pe fron an ‘on such sited, as it 


Ct. 
fs RC 
Gian 


oc, 62, 








fe 























Right Hou'ble Her Ma 


From the : 

Right Hon’ble the Gov General 

ember, 1885). 5 ry Ses iat, 
-  Tmave Le sporie in Council the iptier of ce tereelloney, in Coane Ot eg 12th 
forwarding, wi connected papers, of the , ndian Bankru ani 

1 sith @ view to obtaining akg of ee: necessary for carrying out your 


that Bill. . ; : 
y and I now forward, for t 












9. T have thought it right to consult the Bonrd of Tale on the subject, and T now mies 
on our Lords! jin Council, a copy of - 
India Office, to Burd of Trade, Oth Avenel, 1S, caioncs aueak in as margin which has faken place 


Poard of Trade, to India Uilice, 19th October, 1885. 


° at office. 
3. As regards the -necessary Parliamentary. Tegielation, I think there may possibly be some ¢ ifficulty 
obtaining, in the first instance, an Act of Parliament such as the Draft No. I conferring —< the Governor - 
General's Council the large powers yequired, ‘That difficulty, however, would probably be much iminished if the = 
scope of the Act of Parliament were exte include the Colonial Governments in the manner 
by the Board of Trade. The precise shape, however, which legislation in this conntry should assume cannot 
finally determined pending the decision on the proposal of |the Board of Trade, respecting which it will be 
that the Board is in communication with the Co ionial Office. ° 
4. Your Lordship in Council is desirous of proceeding with the Bill daring the coming sittin: ernment to 




























and passing it through the stages hich discussion is likely to arise pefore the return of the Gov 

stages of the Bill being deferred until the requisite Parliamentary legislation is 

The hill seems well calculated to effect the reforms which experiencs 
Council you will derive much 
commercial bodies 


Simla next year, the final 
Jeted. Tothis course I see no objection. 

a shown to be necessary, and I have no doubt that in passing it through the 

assistance from the criticisms which you have invited upon it from the judicial authorities and 

who are especially familiar with the subject. 











—_$_————— 


From J. A. Goptzy, Esq., Permanent Under-Secretary of State for India, to Secretary, Board 
of Trade,—(No. 1284—85, dated 6th August, 185). sae 


iy 


Tam directed by the Secretary of State for India in Council to transmit, for the information of the Board of S 
Trade, a copy of a despatch received from the Government of Iniia, dated the 12th of June last, with enclosures, 
namely, (1) a copy of 4 Bill which it is proposed to introduce in the Legislative Council of the Governor 


General — 
| of India for the gir of adapting the English Bankraptey. At of 1883 to Indian circumstances ; (2) ane ; 
{ ‘i ; Ww 
ree 


the: Statement ots and Reasons. appended to that and (3) copies of two Draft Bills, one of 
| (perferably the Draft matked No. 1), it suggested, shouldbe passed as an Act of Parliament, entitled 
“Indian kruptey (Extension of Powers) Act, 1885.” \ 
The present law relating to jnsolvents in India, as it is to be found in the Statute 11 & 12 Vic., cap. 21,— 
“js very defective, and frequent yaar for its amendment have been made from time to time. The subject has 
recently been: again ey carefully considered, with the result that the Governor General in Council now ss 27 
hat an Act of the Indian legislature should be passed adapting the English Bankruptey Act of 1883 ia 
ith the necessary modifications, and that in order to give full effect to the isions of that measure an Act of 
arliament should, in the first instance, be obtained in the terms of Draft No. I) conferring upon the Couneil of © 
‘ Governor General the extended powers which are necessary to give effect beyond the imits of British India 
such of the provisions of the propused Indian Bankroptcy Act. as ought to have operation beyond those 
‘limits. 
1 am to say that in requesting the attention of the Board of Trade to these —— measures, and to para-— 
phs 4 to 9 of the despatch from the Governor General in Council Lord Randolph Churchill does not. suggest. 
t the Board should undertake the labour of considering the details of the Bill to be introduced in the cil 
in India, except so far as may ‘be necessary with reference to the question of the provisions of that Bill ha j 
effect beyond the limits of British India, his Lordship’s object being to obtain the opinion of the Board as to the 
_ proposal (which, as at present advised, be is inclined to approve) that an Act of Parliament based upon Not 
‘should be applied for. 


4 





From R.. Grrrex, Esq., Secretary, Board of Trade, to Under-Secretary of State for India,— 
\ (No. J. & P. 1938—85, dated 19th October, 1855). orice 
Tam directed by the Board.of ‘Prade to acknowledge the receipt of your letter of 6th Angust Inst. transmit- 
ting, by direction o! the Secretary of State for India in Council, copy. of a despatch, with its enclosures, from the 
Government of India, with reference to a proposal to introduce a Bi in the E> cag Couneil of the Governor 
General for the purpose of adapting the English Bankruptey Act of 1883, to Indian circumstances. Deh | 
‘The Board observe that Lord Kandolph Churchill desires to be informed of their opinion asto the suggestion — 
that an Act of Parliament should be obtained conferring upon the Governor General in Council the. extended iY, 
powers which appear to be necessary in order to give effect in other portions of’ Her Majesty's dominions to such 
of the provisions of the pro ‘osed Indian Bankruptey Act as ought: to have operation beyond the limits of ber 
"With reference to this point Tam to request: that you will be good enough ta-inform His ip ¢ 
the Board of Trade see no objection to the proposed draft ul No. I which accompanied. your letter 
has. been framed with this object. : “ps 
‘Tho consideration of this matter 
abtaining @ general enactment which should enabl 
ions to give effect to the provisions of the bankrn te 
now the case under the provisions of sections 137-139 of the 
af the Duited Kingdom. Another point which ae also to call for 
tion fora genarali enactment such as that referrod to is the advisability of’ obtaining 
isi the Bankruptey Act, of 1883 with a view to enabling the 
i ing where, in the seins 














































































any 
confer upon 
age in any: aoe 
m4 , however, ate ints upon | 
governing 

























eerie pe St Sash 
ace rd also suggested to e Secretary of the recommen: 

t i cad ¢ self-governing colonies in the event the course proposed rainy ui 
: why fees op the fal . 4 be 2 vy 2 
any eon te te | er . ais = Board will camse « further communication to, be 

Tt “of course prove undesira ill relating to India in order to include the colonies, but 
P le in the first. instance to obtain the opinion of the Colonial Office i rtai 
it an ei sal ty cla theme ll Snvlve oo nm oni on the question and to ascertain 
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Extract from a Demi-official letter from S. Diavam, Esq., to the Hon’ble Mr. C. P. Icnerr, 
—(dated Caleutta, the 23rd July, 1885.) 


Bankruptcy Bill. - 


I nave been oe as attorney for the Official Assignee of the Court for Relief of Insolvent debtors at 
Calentta for a period of nearly twenty years, and have necessarily had considerable experience on the working of 
the existing Act. I have lately seen in the Zimes of India a copy of the draft Objects and Reasons accompany- 
ing the draft Bill now under consideration, and observe that it rans closely on the lines of the Bankruptcy Act, 
1883, with which I am to great extent familiar, and some of the provisions of which, namely, as to proof of 

® dobts, I consider, already apply to India, under section 40 of the existing Insolvency Act, 11 & 12 Vic., c. 21— 

Gray v. Chick, Coryton 136. 

Re Shib Chundra Mullick, 8 B. L. R. 30. 

Re Parke Pittar, sie madling. | 6 

Re Howard Brothers, > ee (App.) 9. 
Re T. Agabeg, 12 Cal. Rep. 165. 


And it appears to me that an Act framed.on the Bankruptcy Aet, 1883, will be a great improvemont om the 
existing Act, and will relieve the Court of a great deal of detail business which can as well be done (if not better) 
dy the Official Receiver, * 

Sowe of the provisions of the Act of 1883 are, however, in my opinion, not suited tothis country, such as the 
meeting of creditors under section 15, and the appointment of @ private trustee under section 21, of the Act of 


1883. 

I should much like to peruse the draft Bill, and, if you see no objection thereto, to be furnished with a copy - 
thereof and of the draft Objects and Reasons, i 

1t has always been a matter of surprise to me that no Act —— to the Bills of Sale Acts, 1854 and 1866 
(re-enacted with alterations by the Bills of Sale Act, 1878—41 & 42 Vic:, eap. 31), has been passed in India. It is 
a matter of every day experience to find the whole of the stock-in-trade of an insolvent assigned to some bank, or 
other individual creditor, who, if he gets wind of the insolvency-proceedings, takes possession bofore a vesting 
order can be made by the Court, and so sweeps off the whole of the assets, 

Registration is at present voluntary only, but even if the parties to the bill of sale agreed to register, the 
public would be none the wiser, as Rook 1 of the register, which is confined to transfers of immoveable property, 
is the only register which the public are entitled to search. 

I drew the attention of my friend Mr. Pitt-Kennedy, when hé was in the Legislative Couneil, and also of 
Mr. Whitley Stokes, to this, but nothing has ever been done to remove this evil. 

I venture to bring this matter to your notice now, as such a Bill as is required would be a valuable adjunct — 
to the proposed new Leshaaptoy Law. 





From Chief Secretary to Government, Madras, to Secretary to Government of India, © 
Legislative Department,—(No. 2554, dated 22nd September, 1885). . 

Wirt reference to your letter of the 17th June last, No. 1039, I am directed to forward copy of the opinions 
of the‘Hon'ble Mr. Justice Handley, the Advocate General, the Chamber of Commerce and of certain selected 
officers on the draft Bill to amend the law of Bankruptcy and Insolvency in British India, and to state that 
His Excellency the Governor in Council approves generally of the provisions of the Bill. 

2. With reference to the remarks contained in the minute of Mr. Justice Handley. the views of the other 
Hon'ble Judges will be requested upon the point raised by him, and any remarks which they may offer will 
be communicated in due course. 


From the Government Solicitor, Madras, to Chief Secretary to Government, Madras,—(No. 261, 
- - Gated 27th July, 1885). 
Axstnacr.—Forwarding the following opinion of the Advocate General, dated 27th July 1885 :— 


? Opinion. 
With reference to the order of Government, Judicial department, dated the 30th June, 1885, No. 1722, 
Thave the honour to make the following observations upon Bill to amend and consolidate the Law of 


Bankruptey and Insolveney in British India, 
2. ri sections 5 and 7 read in conjunction with section 82, it appears that the provisions of the Bill 
ate not applicable to up-country tuaders not having a place of business in one of the towns named in section 82. 
Now, as must be many instances of traders, European and Native, so cireumstanced for whom in the event 
of their failure the machinery of this Bill would be more fitted than that of the Procedure Code, I would suggest 
. that an exceptional jurisdietion should be given to the High Court in such cases. The jurisdiction might be 
limited by reference to the amount of ahatert sotha srmccetiin ot the sonlline 286 ENE > the 
Jurisdiction of the Court to which the debtor would ordinarily be su 







ject. 
3. With a view to the common.ease of the wealthy member of a firm keeping in the back-ground: and 
ring a ee pauper, in whose name the oon has been carried on, to file-his petition and schedule, 
1 wou tthe debtor be expressly required to disclose the name of his partners, and. that concealment 
ot the of py should be made This disclosure is required imthe case which section 102 is 
re proced are the name of a firm under’ that section, I apprehend that 


could their diseharge. All who desire to obtain their 
nln ake sat th trey wey ln 









From R. S, Bevsox, Esq., Acting Registrar, High Court, Madras, to Chief 
j Government, Madras,—(No. 2136, dated 31st July,. 1885). ; 


Wirn reference to G. 0., dated the Kost ge 1985, Ma, 1723, sry ing forthe ; 
Hon'ble the Ind; ies of the dra! to amend t cof Bankruptcy aud Insolvency 
i India aight Sect of Objects and Reasons, Lam directed to state that Messrs, Hutchins 
J.J. have no observations to offer on te Bill. : i 
2. Any minutes that may be reconted by the Hon'ble the Officiating Chief Justice and the 
will be forwarded hereafter. 5 


From the Hoy’sun T. Rawa Row, to Chief Secretary to Government, Madvas,— 
lst August, 1835). : 


week 
Wir reference to the onder of Government, dated 30th Tune 1885, No. 1722, Judicial. I uve the hanonr to 
submit the following me norandum containing my opinion on the provisions of the Bill to amentt y 
Indian bankruptey and Insolvency. ‘ of Sates ies 
i can wimitted fact t'uat the present insolvency law of the Presidency-towns, namely, Wé& 12 Vic, 
cap. 21, is very cumbrous and defective, an] E am glad to find that the bill in qnestion has been very Wwicrcet 
ity with the latest English Statute, #5 & 47 Vic., eap. 52, inasmuch as th» various decisions — 


prepared in conform y \ i 
of the English Courts. on that Statute can serve as a-safe guide to the construc! ion of doubtful and difficult 








parts of the Bill. : f 

Le 3. In section 88 of the Bill provision is made for the delegation to a Judge of the Presidency 

Cause Court by the High Court of its insolvency jurisliction within certain limits. This, I think, was. 
much needed, and will ena the High Court to transfer to the Coart of Small Causes all petty business in the 

+ mutters of insolvency. Further, the Soul! Cause Court at Madras did formerly possess this insolvency juris- 
diction, and the present Bill simply_reabbres this power, of which it has been recently deprived by legislation. . ‘ 

4. Having made thest general observations, now proceed to make a few remarks on certain sections of 
the Bill having in view the peculiar civoumstances and status of the people in India. i ease } 

5. Section 5 (1) a.—A creditor under tris clatise cannot present a bankruptcy petition inst a debtor, 
unless the debt due to him amounts to Rs. 500. It is true that the English Statute, 46 & 47 Vic., cap. 62, . 
section 6, contains similar provision, and fixes the amount to £ 50; but considering the nature and extent — 
of dealings among Hindus and the provisions in the Bill restoring the insolvency jurisdiction to the P 
Small Cause Courts, I think the amount may be reduced to Rs. 250. ‘ = Seah bt wate 

Section 15, sub-section (4).—All the penal clauses in the Bill appear in Part VIII. I therefore suggest that 
the penal clauses in the latter part of the sub-section may conveniently be inserted in Part VITL. he. 

‘Section 27, sub-section (3), clause (a).—I believe that the eee Bill is intended to include within its 
scope the cases of insolvents who are not traders. If so, 1 think it is very desirable that some distinction 
should be made between these two classes of people in the matter of production of books of aevount, Ko, . 

‘ ‘As a general rule, very few people who are not traders keep any account of their income and engensl ; 
ani it will bea very great hardship to yefuse an order of discharge to such people, simply because they ex 
to keep proper books of account showing their financial position within three years preceding theit | ry 

ostion 34, sub-section (1), clauses (4) 5° (c).—The logy in these clauses is almost the same as in the 
corresponding section of the English statate, only altering £50 to Rs. 600, Considering the comp: A 


qn 
rr 


one 


~ 






cheapness of labour and wages of servants in. India, I think that, in the distribution of the propert 
bankrupt, priority under this head should be limited to Rs. 200 and not more. sie [enheax 
; Bection 38, sub-section (2).—No doubt the tools (if any) of a bankrapt's trade the necessary 


and : 
apparel and bedding of himself, his wife and children, siould be exempted from the division of icy? Me 
amongst his creditors ; but the only question here is to what extent the exemption should be limited, [- 
‘the sum of Rs. 200 is too much, and it may bo reduced to Rs. 50., Bere 8 yh : 
Section 65, sub-section (4).—1 do not think that a trustee should be allowed to retain any 8 

Rs. 250, without special authority from the Court. This sub-section, as it now stands, 

rate of interest payable by tne trustee as penalty on the excess amount retained by him. I 

potter to leave to the discretion of the Court to settle the rate of interest in each case, but 

‘rate only in the Bill. ° 

Section 112.—This section rendors'a married woman subject to this Act in t of 

1 do not find any dofinition of “separate property "Gn the Bill... The words “separate: 
toan English woman, are well understood, but serioné dificalties will arise the moment 
sane to Hindu women. No doubt, section 2 of Act TfLof 1874 contains a definition of ‘th 
st vty,” but that enactment has no application whatever to the cxses of m: wome 

ahammadan faith, &e. Varther, the said definition does not include all kinds of sr 
Flindu married woman. There are several Jcinds of sridhanam’ property under Hind f 
dors not s the same powers of disposal, alienation and enjoyment over all of them. 
ax administerél in Bengal and Bontbay on this subject, most materially differs on 
from the law of this Presidency. I thervfor think this section must be altered : 

Section 131,—This section does not allow yakila to pi weal ll ru b 
exercise of their insolveney jurisdiction. “In Madras, vakils re been al 10 
‘suitors in the High Coart in the. exorcise: iginal civil jurisdit 
to have been made owing to the compara i » of cirenmstances 0 
* toumploy tho double axeney of a solicitor a 

; charitable to ey ber ts wane, vakils on ther 
“expensive process of emplo sing a con le digency to defend 
be altered ax follows a Nothin in this aro in 
or affect any right of audience that any person 
‘solicitors or other persons, who have tho: right of 
thelr ordinary vriginal civil rae peat shall 

ae 























































Courts of Judicature aforesaid,” 












‘Esq., Attorney-at-Law, Madras, to Chief Secretary to G: ernment 
-=(dated 8rd August, 1885). <i wi 2 
r to forward, herewith, memorandum on the draft Bill to amend, &c.,¢he Law of Bank-’ 





bi : , fe) 
by m ; -. Memorandum. x by 
Pidlininary iminary remarks.—As only opinions on the provisions of the Bill submitted aro asked for, itis probe 
ably not. intended at this stage to fiyor discussion the necessity or expediency of pissing an Insole ham 
in India bi apply. alike to the Eagle speculator and the Hindu Chetii, Commercial tradition in 
Southern India that the large and wealthy body of traders known as Nattucotti Chotties had not known 
the sin of insol but for the Insolvent Act. ; ” ‘ 3 
‘The past history of the relations between commercial creditors and debtors amongst them differs toto cwlo ra 
from the eruel story of the causes which led English legislators to force upon English commerce an Act for the aa) 
relief of insolvent debtors. Nor does the Native merchant r ise that Asoo for the “whitewashing ” of 
inghali Street which arises out of the Englishman's practical idolatry of the fetish “CREDIT,” 
o native, unless denaturalised by a business connection with Europeans, gives chance the place in his trans- 
avian la pionljuenlh agalent pret 4 cies. “sk individual h 
ere he gives credit agains’ sees » When to an individual he goes into his circumstances in 
a way which is imp ‘sible to Buglistmen, itd 
_. The result is that no great crash amongst natives takes place. ‘Tho wealthy man of one day has “ bad luck,” 
and his wealth goes to other, but no irrevocable ruin to either him or his creditors is worked: there is simplya 
change in relations. If a large trader fails ina Presidencyt-own, it will be found that the suffering creditors are 
Europeans, and this moro especially where the bankrupt is himself a Envopean. It is therefore no certain benefit = 
that we give the native commerce of India in offering it a Bankruptey Law of general application, and it would 
perhaps be better to let the similarity of procedure which Mr. Ibert al to in paragraph 9 of his “Statement = 
of Objects and Reasons” be confined to a law which shall affect only those who trade in both the places he refers. 
to on the same lines. It is, however, to be assumed that it is settled that a Bankruptey Act is to be Rare oe | 
As far as I can form an opinion, the Bill:now submitted will work well, but 1 offer the following remarks 


it. ‘ 

Pe wictian 4.—Is it intended that this “ receiving order” should have the same force as the “ vesting order” 
under the old Insolvent Act? It would seem so, for it stays action on tho part of creditors (section 8), and | 
renders the debtor's alienation of property invalid (section 43 (1) ). It is possible under section 19 for a receiving | 
order to be made, a debtor to be acpiged bankrupt, and his property to be vested in the (receiver or other) 
trustee, all in one day, but such prompt action cannot be often expected. 

It is possible fora receiver to be appointed, and whilst:no property of the debtor is vested in such receiver, 
because no adjudication order has been made, the debtor is practically powerless to deal with his assets. In some 
cases, as, for example, whore the debtor is a hotel-keeper doing a business which should be carried on for the 
benefit of the creditors, this position of affairs might seriously pennies the value of the bankrupt’s assets. 

The old “ vesting order” which (section 7 of Indian Insolvent Act) “ by virtue of this Act" related back , 
to und took effect from the filing of the petition by a debtor or ereditor, prevented any possible hiatus in the = 
title to the assets, such ns it would seem may arise under the provisions of the Bill. ; : 
1 note contents of section 87, section 47 and of section 9 (1), but until orders by the Court are made the | 
provisions of these sections have no effect ; whereas the old “ vesting order ” related by virtue of the Act. — 

Section 5 (1) (d) and section 7 (1).—The use of the words “local limits” in these sections will be confusing, — 
if not actually obstructive, where the High Court is concerned, A creditor who gets his debtor imprisoned in. 
some small will prevent his obtaining relief in amped by means of a debtor's petition ; and a debtor who 7 

ts himself incarcerated in such a place by a colluding creditor will prevent his being adjudicated a bankrupt = __ 
For example, in the recent case of the insolvency of Stephenson, Nixon & Co., a firm trading at Cocanada and 
put, but the bulk of whose unsecured creditors were in the Presidency-town of Madras, the case of no partner 
plied with the conditions as to “local limits” of the High Court of Madras. The words may have a : 
meaning attached to them in the Bill, but they already have an xecepted-meaning in connection with the High = 
Courts. The confusion has been successfully avoided th the Probate and Administration Act of 1881, whereas 
in this Bill a possible clashing of jurisdictions had to be guarded against. The Bankruptey Act, 1883, section 6 
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‘Scction 116.—If the services of an efficient 6 are to bs seeuceil for the post of Receive 
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ill be necessary whe Ia 
pes should not be allowed except with permission. 
to hold in terrorem over a debtor is an advantage to his 


“to come to some private arrangement. 3 tele : 
A clique 0 influential creditors will often seonre the manipulation of a bankrapt estate for the: 
‘the projudice of the bankrupt himself and of the creditors outside the clique. . ae 


D> ae 


From R. 8. Bexsox, Esq., Acting Registrar, High Court, of Madras, to Chief Secretary to 
Goverament, Madras,—(No. 2266, dated 12th August, 1635). é 


Iw continuation of my letter, dated 31st ultimo, ‘No. 2136, 1 have the hononr to forward a transcript of t 
minute recorded by Mr, Justice Handley on tho draft Bill to amend the Law of Bankruptey and Insolvency. | 




























Minute. ; rigs ign 
I ave not had time to consider the details of the Bill, but there is-one point on which T should wish 
an opinion, and that is on the powers to be gies under section 88 to the Judges of the Pi 
tidency Small Cause Court. 1 consi that meatal ts of dealing with small insolvencies would be much | 
jal of the High Court who will 


better delegated to the Registrar or some other be constantly in the way 
of seeing the working of the Act by the High Court. — a : 

2. The Small Cause Court has not the machinery for discharging the duties of a Bankraptey or Insolvency 
Conrt, and such duties would seriously interfere with the ordinary work of the Court, whereas the rar 
or other officer of, the High Court would be always conversant with the.practice of the High Court under the 


Act, and would have no difficulty iu dealing ott 1 cases himself. ’ Waeisy 
3. My experience as a aig of the Snikll'Canse Court of the Tnsolvent Jurisdiction under the Act with 


which that Court was for a time entrusted is against again giving it a jurisdiction in bankruptey or insolvency, 
om J. A. Boyson, Esq., Chairman, Chamber of Commerce, Madras, to Chief Secretary to 
Government, Madars,—(dated 9th September, 1855). Ks 
Have now the honour to acknowledge receipt of the Proceedings of Government, Juiicial Department, — 
80th June, No. 1722, and the accompanying o es of the draft Bill of the Government of India to amend the 
Law of Bankraptey and Insolvency in British ndia. x Ties 
2. The mber observes that this Bill is not designed to be of general application thronghout British — 
India, but it will for the present affect only the Prosidency-towns and a few commercial centres in ia and 
‘a, the number of which the Government reserves the right to increase. , ‘ 
"3. Tt bas been ascertained by the Chamber that the present Insolvency Law in India (11 & 12 Vie, 
cap, 21) came into operation on the Ist August 1848. Since that time there. have heen no alterations in th 
~ Jaw in India, whilst in England the following five Acts have ‘beef passed :— : 
(1) “The Bankrupt Law Consolidation Act, 1949” (12 & 13 Vic., cap. 106) ; oh 
if (2) “The Bankruptcy Act, 1854” (17 & 18 Vie., cap. 119) ; 
4 (3) The Bankruptcy Act, 1861 (24 & 25 Vic., cap. 134); 
(4) The Bankruptey Act, 1869 (32 & 33 Vic., cap. 71) ; and : 
(5) The Bankruptey Act, 1883 (46 & 47 Vic., cap. 52). nm : 
The present Indian Bankruptey Bill has been | on the lines of the Boglist’ Bankru ; 
Gesaen pooh wi 


‘ 4 
of 1883, which, as mentioned in the Statement of Objects embolies the accumulated 
ing of the Indian Insolvenc the Chi 


thirty-five years which have elapsed since the Act, or 
- daim to have any practical experience of the working of the Hi lish Act, it veil be presumptnous on its” 
40 criticise the details of the present Bill. It may suffice, tI re, to point out one or two matters which 

‘ded for in-an-Indian Insolvency Act, but of which no notice is taken in the Bill, a pllebien 

‘There should, the Chamber considers, be only one insolvency law administered in the three 
rH Ane ‘oon, Moulmein, Akyab, Bassein and such towns as the Act may be‘ ally 3 
and it is suggested t nN XX of the Civil Procedure Code should not apply to any 


which- have jurisdiction to ea 
Court should have jurisdiction in 
itherto the 
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minister the ety new law. 
6. It seems to the Chamber desirable that the High 
n British subjects within the presidency of such High Court. Hii 
; opean British subjects reir nel the i 
‘the benefit of the Act. Tt is contemplated by the pr Act to give jurisdiction on 
is in prison within the local limits of the High Court, or has, within a year before 
ion of the petition, ordinarily resided or had a place\of business. within those limits. A- 
would, therefore, have to be arrested, and put into the civil goal before 









® - Minute by vain 


proposed Bill, being drafted 
acted guide and rule of law and 
The following list will show the o! 
a8 — 
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© 6th.—There are oooas ] he: of an 
able property, and it, may be worth while’ considering whether, at the instanve 
circumstances at the instance of the debtor, ‘the parties might nob be 
: happened several times that the Oficial Ansignse has rooore [9 

~ debtor ther. effects a settlement out of Court and annuls the insolvency b -consent, 1 chrok it 

provision that such cases should bear o portion of commission of the Official Assignee. . 
*sth.—I have read the pro draft of the Aot repealing the prosent Stacate, and thiak 

observations. * eaten ‘ ? 


From W. Witsox, Esq., Acting Chief Secretary to Government, Madras, to Te 
Government” of India, Legislative Department,—(No. 3003, dated 16th 


1855). 

T aw directed, in continuation of my lettar of the 22n1 September, 1885, No. 2554, to fe 
letter from the Registrar, High Court, containing the remarks of the other Judges on the opin 
Mr, Justice Handley with reference to section 88 of the Bankruptcy and Insolvency Bill. 


cantante { 
From H. T. Ross, Esq., Acting Registrar, High Court. of Judicature, Madi 
4th November, 


Chief Secretary to Government, Madras,—(No. 2900, dated : 

Apvanrietno to U. 0., dated 22nd, September 1889, No. 2553, Sudicial, Tom diveotoa to state that 

Officiating Chief Justice and the other Hon'ble Judges of the A'gh Court find themselves unable to a 

Mr. Justice Handley in his su tion that the powers proposed be given under section 88 of the Bar 28 

and Insolvency Bill would be tter delegated to the: Registrar.or some other official of the High Court than toe 
aye eS 


Judge of the Presidency Small Cause Court. 
2, 1t is certainly necessary that the Judge who presides in Bankruptey and sangha i de ; 
be 
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with the principles and ractics of this branch of the Jaw; but it does not apprat to the Hon’ble 
that the we of this peculiar knowledge by one or other of the Small Cause Court Judges is likely 
a matter of difficulty. gy Ena 
3. Itis possible that the measures now under consideration, for transferring a portion of the original work 
of the High Court to the Court of Sitall Causes, and for ears | an additional Ju ag bo e latter Court, 
may result in the nintment to the Small Cause Court of a Judge with precisely tl t experience which 
‘Mr. Justice Handley thinks wanting. Paint, 
—_—_—___— 3 ay 4 
From H. Barry, Esq., Under Secretary: to Government, Bombay, to Seeretary to Gov- — 
ernment of India, Legislative Department,—(No. $625, dated 17th December, 1885). 
ga draft 


T am directed to acknowledge the receipt of your letter No. 1050 of the 17th June last, forwardir 
of a Bill to »mend and consolidate the Law of Bankruptcy and Insolvency in British India, and requesting tobe — 
favoured with an expression of the opinion of this Government, and also of the Hon'ble the Judges of the High 
Court and of such selected officers, commercial bodies and other persons as His Excellency the Governor in Goun- 
cil may think fit to consult on the subject. Sat 

2. In reply, 1 am desired to enolose copies of the opinions y recvived by Government in this matter, 

sade tmakibias and to state that no reply has been 1 f aed 
skeet drt fe cums Hig te Sudo he High Cone Sead 4ST" 
2. Letter from the 1H “ple the Advocate General, Bombay, xpedited, 4 i 

Ro. 60 of 14th Sener its mad 8. His Excellency var Ss Gomera in Sooo” 

Letter , Commerce, observe, approves general @ provisions 
bay, of Sith Novernber, 186. Bill, and Dedere that the clanse which i 
insert in the enabling Act of Parliament, legalising retrospectively the rules made by the High 


on the 3lst July, 1878, is sufficient for the purpose. 2 
4, His Dxcellency in Council is 8 with the Hon'ble the Advocate General, 


to agree nibay, that the 
large powers given to creditors (sections 17, 20, 21 and 22) to control the administration of a bank estate 
are likely to be dangerons in this ve and to ice the abuses which were prevalent - Bombey 
‘Act XXVIII of 1865. It will be seen that, the Chamber of Commerce express the same p 
5. His Excellency the Governor in Council is not, as at present advised, in favour the 
insolvency-jurisdiction Small Causes in Bombay. In England such powers ma 
i i has the staff of the Bankrupte, rt at his command, while t 
establishment have any ea of such business. 
overworked, and the new duties would involve the: rei } 
Clerk and Sealer of the Insolvent Debtors Court in Bom! 
and very little todo. It would, in the opinion of His Uxcel! 
Court by delegating to this officer jurisdiction in small 
6. If the power of i isdicti 
seem, in the opinion i 
of committing for contempt 
7. In conclusion, La I 
of consideration whether in this country it is 
at his disposal by the English 1 
which the English creditor has not. 
- Causes at Bombay 


appear to 
¥rom W. B. Harr, Esq., Chief 
Government, Bom 
_ Ix compliance with par Qof 
Yet altimo, I have the honor 
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¢ ; for mine would, for 4 
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met likely to affect the Sina ones enlarge only. ou 


deals with the constitution, procedure and of th Courts : 
for the delegution by the High Court of crtain of ita powers in bankrugter to bedlec oh tas. 
4 r: 


rt. 

ing on aby gears in 1879 to give the Presidency Small Cause Courts an insol jurisdic 
tion I expressed a opinion against the advisability of such a course. To that opinion, and for the reasons 

there given, in which I pointed out various objections and difficulties, 1 still adhere, and, forsthe sake of brevity, © 
beg to refer Government to the annexed extract for an expression of my opinion on the general questionof con. 
ferring an insolvency-jurisdiction ona Court constituted in the manner and for the purposes of the Small 


‘i : ha nee | 
_ 4 As regards the particular provision of the present Bill, I would point out that with our present staf — 
it is quite impossible for us to undertake any more work than we have rad Of course this objection — 
could be obviated by additions to the Court'and office-establishment ; but this would entail an additional expense 

® which I think would not be compensated by the value of the work done in insolvency. On the other hand, ns 




























~ seems to me that all the work which the Bi should be done by a Jnd. the Small Cause Court « 
® could be equally well done by the Clerk and Sealer of the Insdlvent Court, Thi is an appointment which, so — 
far as I know, has always been held by a barrister-at-law ; but to ensure the selection P a of position, 
capacity and character for the post, some provision might be inserted in the Act. I onee held the acting appointy 
ment myself for a short time, and am therefore speaking from experience when I say that the duties are e: : 
light while the emoluments are considerable. If to the present duties of the Clerk and Sealer, which ( on 
ednesdays, when he is engaged in Court before the Commissioner for the whole da: ) oceupy about, helt ange 
hour a day or less, were added those which section 88 proposes to confer on a Judge o the Small Cause Court, — 
the object which that section has in view (namely, the relieving of the High Court ofa portion of its less m= 
sible work) would be attained without incurring any additio expense, and the Clerk and Sealer would be 
employed to an extent more commensurate than at present with the income he enjoys. 3 
6. Ifthe jurisdiction in bankruptey is conferred on a Judge of the Small Cause Court, I do not think | o 
wer to commit for contempt should be taken from him, as in section 88 (3), at least for # contempt comniten ere 
fie presence. It is advisable that every Court should have this power for its own protection ; and in the discha @ 
of its ordinary functions the Small Cause Court enjoys it under the provisions of the Small Cause Courts yt is 
I do not therefore see why it should be taken away simply by reason of the Small Cause Court acting asa 
Bankruptey Court, and only while it is so doing. * 
6. It also seems to me open to objection that while the appointment with limited powers contemplated by 
section 88 is one in the hands of the High Court, it should be possible for the Local Government to appoint 
the same person not only without such limitation but even with a jurisdiction more extensive than the High 
Court tec. this lets ina ibility of conflict, or at least of confusion, which ought in all matters of juris- 
diction to be most sinapribdly eeidee. Section 82 (¢) confers bankruptey-jurisdiction on any Civil Court in the 
Presidency appointed by the Local Government, with the sanction of the Supreme Government. Section 83 (a) 
limits the bankruptey-jurisdiction of the High Court to the local limits. of its original civil jurisdiction. But 
section 83 (¢) leaves it to the Local Government, with the sanction of the Supreme Government, to fix the limits 
of the jurisdiction of a Court appointed under section 82 (¢). There is nothing apparently to prevent the Local 
Government appointing the Presidency Small Causo Court under section 82 (c), im which case its powers 
be equal to those of the High Court. "But if its jurisdiction under section 83 (c) were defined to inelude, say, the 
township of Coorla, the Small Cause Court would enjoy a jurisdiction more oxtensive than the High Court. ¥ 
Such provisions seem liable somewhat to conflict with the authority to delegate limited powers reserved to ae | 
High Court by section 88. If it is considered necessary that such authority should be exercised rather by $ 
High Court by the Loeal Government, I should ike the insertion of words in section 82 (c) restricting the 
cog of the Local Government to the appointment of Courts situate without the local limits of the jurisdiction of 


High Court. : 
7. In section 91 (a) L-should prefer the insertion of words making it clear that an appeal from ‘the order 3 
of a Small Canse Court Judge appointed under section 88 (if that section be enacted) lies to the H Court. . 

8. These are all the sections that seem to me specially to affect the Small Cause Court. Iwill now offer a 
few — as shortly as possible, suggested by a cursory perusal of the general provisions of the Bill as they ‘ 
‘now stand, 4 
,, 9 Section 3 (1) (b).—It would be advisable to define carefully what conveyance is fraudulentin a conntry 
like this, whore Géudmi transactions are rather the rule than the exception, and in an Act aren judge from 
section 82 (c), is intended to be capable of applivation by Native Judges in the Mufassal, who tor most part 

opportunity of scvoein the English decisions. s 
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Jaw in two so differently | 
I should recommend the assimilation, 
ocoupying, somewhat similar positions ; and to this end I would preserve the | t 

and mon-traders which this Act aboliss, applying only to the former those provisons which are spec 

to and useful in the case of a commercial bankruptey, Dat which in the ease of a non-trader will impede 
ite the distribution of his assets among his creditors 

"43, Section 31 (2).—I think this provision will be found to work very harshly agai 

In this country the ie t majority of mo pops 


not to benefit the general body of creditors. 
on the money-lenders. ‘These mon at presen 


ent, everefor the necessaries of life, 1 
“a promissory note merely to save the statutory bar of limitation, and then proceed, 
execution against the s, but still continue the debtor's credit in making him further ga 
cou se, they will not do if they are to be debarred from proving thse, in case of the debtor's ultimate 
> matter at how long a period after, by reason of the act of bankruptcy committed by execution of 
Dives: I would mend the bar to be, not notice of the first act of bankruptcy, but notice of the p 
- ofa bankruptey-petition either by a creditor or the debtor. ' = : 
"14. Section 89 (1).—For the same reason [would omit “or of the commission of any available 


“Ss bhnkruptey by the debtor.” " 

“15, Section 40 (2).—This exemption apparently only protects the purchaser at a Court's sale 

& consequence of the act of bankraptey committed in that sale. But it often happens that several 

~ place at different times in partial execution of the same decree. Apparently the pure at a prs 

_‘qrould be protected from the consequences of the act of bankruptey committed in that sale, but not 

ie of one committed in a prior sale in respect of the same decree. . 

9 "46. Section 43 (2).—So, again, it would appear that if a debtor, against whom his creditor had obtained 
a decree which was partially satisfied by execution, afterwards paid to the creditor a rtion of the balance due 
on. his decree, such payment might be avoided in case of the debtor's subsequent bankruptcy, because at bey “‘\ 
there was “available” the “act of bankruptey ” in'the partial execution which, of course, was known to 
exeoution-creditor at the time of the further part-payment. Pike 

17. I'think the objection already noticed in respect of the general application of Part I also applies in a 
©) great measure to that of Parts Vand VI. am 
"18, Sections 105 to 110.—1 think these provisions, so far as they relate to debtors, are open to much the 
same objection as that pointed out in re to section 3 (1) (d), (e), (g). They are taken from an English Act 
framed when imprisonment for debt had been abolished, which it has not yet been in India, where the creditors — 
Consequently do not require so much protection as in E d, and where they are more likely to use such 
isions for purposes 0! intimidation, oppression and extortion. Section 105 (m) 1 consider especially jec~ 
oF Fionabte both on these grounds and on those pointed out in regard to section 31 (2). Oe 
; 19. Section 115 (3) and (4) and section 116.—1 think it would be advisable to make some provision for the 


_ validity of rules and levy of fees ad interim, 
{ 20. In regard to the general scope of the pro) Act, as disclosed by the Statement of Objects and 
» Reasons, the draftsman would appear to have formed the enactment mainly on the lines of the present bankruptey 
Jaw of England es last amended by the Statute 46 & 47 Vic., cap. 52, because, as he says (paragraph 9 and 10), “a6 
“is eminently desirable that the circumstances under which a debtor may be declat insolvent, and under which 
he may obtain his discharge, should be, as far as possible the same in London and Calcutta ;” and while the new | 
Act should be “adapted in details to Indian circumstances,” it “ should follow the English Act as closely 28 
possible, except where there is some substantial reason for taking different course.” 
'Q}. 1 for one do not see this “ eminent desirability” in the case of two countries so differently 
land. No doubt it may be a convenience to English merchants in Caleutta 


stanced as India and En 
land that they should all be subject to the same law; butin legislating for 
something more than the convenience or wishes or wants of a handful of Sear rege’ From the mere fact 
 gcertain enactment is found to work well in England (assuming that the Eng! ish Act does work well there, 
© to which there would appear to be some difference of opinion among experts), it is not a safe, nor even 
kX inference that it would’ in any way be suitable to a country so differently circumstanced as India. 
. rich commercial and manufacturing country ; India is a poor agricultural one. The ordinary Englishman. 
substantial and independent; the ae Indian is an insolvent pauper, hopelessly indebted to his 
money-lender. The money-lender's profits in England are, as a rule, spent in the country ; in i 
as rule, sent abroad, thus acting as an incessant drain on the resources of the most impover' 
large proportion of the English bankrupts are traders ; in India a large proportion are non~ Englao¢ 
ea, has been for centuries in the van of Europeon pe . profiting by the slow growth of a civilization born. of 
| oss native Western ideas, self-acquired and assimilated into her very being ; India has y from oriental 
~~ gomi-barbarism, and such civilization as she has is, for the most part, of foreign origin, w ich had alre ‘ 
attained maturity abroad before its importation, and has as yet been only very partially ado: 1 
lowest ranks of workers in English society form, compared with Indian, a small proportion 
‘. non-workegs among the poorer classes are an insignificant item; in India the lowest ranks 
avery large majority (about + ths) of the entire community, while the non-workers form o considerable propor 
tion of the Paragy classes. In England the judgment-debtor has for years been relieved from the 1g and 
disabling ctfects of the system of imprisonment for debt, which in India is still a powe 
jn the hands of the money-lender, and freely used for the further depanperisation of the 
22, The poorest classes in England, as compared with those in India, are infinitely 
wealth, in resources of employment, in education and intellectual activity, and they are ina far 8 
ion to the general community. When we find the two countries circumstanced 80 i 
bulk of their lation, it seems to me that any law the relations between 
~ must of necessity differ, not in “ details” only, but in ie 
ducing a “ substantial reason " is rather on those wh 
difference of circumstances, the necessity for a difference in 
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Extract, pesageares 13 to 19, from letter from Chief J udge, Bombay 
‘win to tary to Government, Bombay,—(No. 9, dated 7th April, 1879 
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“1. other hand, if the present establishment iid tn : , 

distance from each other as the High i Small Cae Cee eat work in two places at such a 







ourt and Small Cause Court, 
waste of time and almost infinite inconvenience to the offizials of th 
q would have to be employed ; and considera ; 

proceedings, while more than the ti 


there would bea great increaso of expense and 
® Insolvent Court, About six additional clerks. 


Tore 
wo : 
aundo mernade . ad ere enced the two Courts, : ? ; 4 
“18. lieve in ras the sections of the Civil Procedure Code relating to insolve: have been”. 
applied by Resolution of the Local \iovernment to the Small Cause Court, This ‘a not been aoa here, and I 
do not think, if it were done, iy i icati 
by persons seeking the benefit 
4 ha judgment has passed and the judgment-deb: 
may avail himself of the provisions of the Statute 11 Vic., cap. 21, 
his discharge. Almostall debtors would, therefore, I presume, 
last-mentioned enactment. » 
“19. ~ all nas en, and because I am unable to su ; 
discussed, which will not be open to the same objections, whereby an. insolvenc: -jurisdiction could be conferred — 
upon the Presidency Small Cause Courts, I am opinion that «4 such juriediction should be conferred. I will bg 
ject of the proposed extension be merely to relievs the High Court of a portion of its Pl 
cognizance the bulk of unimportant and unopposed insolvency-cases, precisely this 
ut incurring any expense and without adding to the work of any other Court by the 
m of imprisonment for debt ; for it is simply to avoid arrest, or to escape fro 
mujovity, if not all, of the unopposed insolvents apply for the benofit of the Act.” 
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From the Hon’stx F. L, Latitam, Advocate General, Bombay, to Under-Secretary to Gov- 


. ernment, Bombay,—(No. 59, dated 14th September, 1885). 
Wir reference to tho proposed Bill to amend and consolidate the Law of Bankruptcy and Insolvency in 
British India, I have the honour to offer the following remarks. 


5 The Bill is ian aa adoption, almost a transcript, of the last English Bankraptey Act—that ‘of 1889. ° 
So many systems of bankruptcy have been tried and found defective in England that I cannot help thinki 
that it would be well to see how this latest system bears the test of experience bofore transplanting it to India. 
A short tims will show whether the Act of 1833 is fitted to become the permanent law of b ‘nkraptey, and which | 
its provisions require repeal or alteration 3 and tho present insolvency law of India, which, thoagh im 
does not on the whole work badly, may without any serious inconvenience be allowel.to re.nain in operation for | 
that short time. , ° 
2, The most striking difference between the proposed Bill and the present law is the larga Pere given to, 
creditors to control the administration of the bankrupt’s estate. Section 17 allows the creditors efore adjudica, 
tion by a majority of three-fourths, and subject to the pein of the Court, to resolve on a composition or ona 
scheme of assignment of the debtor’s affairs 3 section 20 (2) allows the creditors, if the Court declare such an 8p 
Pointment desirable, to appoint a person other than the Official Receiver tu be trustee of the property of the bank- 


Tupt ; section 21 allows the creditors to appoint a committee of inspection ; section 22 allows the oreditors, after 
e adjudication, to approve of a composition or scheme of assignment subject to the approval of the Court, I 
confess that I dread lest the effect of these sections should be to facilitate fraud and to lead to a manipulation of 
heprovisions of the Act in favour of the bankrupt. Even now the schedules of insolvents are oftengilled with ws 
fictitious debts in favour of his relatives and friends, and when under Act XXVIL of 1895 the temptation to this ] 
form of fraud was greater it was notoriously prevalent—I might say universal, I observe that the approval 
of the Court is made a condition to the exercise of these powers by the creditors. But such an approval is Bb ¥. 
oes ae Sms when the responsility pally ged not with re ones ant, se Pp : 
} ve ial Receiver trustee in case, to insist that any composition or me assigomen\ 
should be directed by the Court, either da th motion and after hearing the Official Receiver. i 
8. I think that section 2 will not in its present form have the effect desived by the framers of the Bill, #4 
Comparing it with section 2 of the English Act, I think it would be construed to refer to the extent of tho Bill ee 
a its effect as a form of pi ire against a debtor and would nullify the whole Bill—vide Williams’ “4 
Be Acy Law and Practice (3rd edition), page 1. ke pias. 4 Pa 
4 ion 8, which ves the debtor immediate protection from process against his person as soon as a 
Neeiving order is made, is a most important change in the present law. At present the great struggle in insol. 
ings is as to the ing or ee interim ee: mai protection ace tien tapes 
NO contest as to int of final orders. It seems to me section in jts present form is 
pion of the law in At se ve has almost ssiet, serene in Tain it stil one a 
unless the Court has 
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wor'to dispense 








its Sarg em wi tenet om Or 

t of from the Ju ‘ "But the Registrar has the comrmar 
Baskrapy Co, which would not be the case with the Small Cause Court Judge. 
direction, I think it should rather be to transfer bankraptcies of small estates to the 

T doubt any saving of judicial time or expense being 80 
to think that in India all bankruptcies 





































“9, Part VII, as ta small bankruptoies, is wholesome provision asthe Act now stands. But 
should. be dealt with in the manner prescribed by chat Part. 


» 
y . 


- ce Wied 
Bch 
Prom J. Marswatt, Esq., Secretary, Bombay Chamber of Commerce, to A 
: Sectetary to Government, Bombay,—(dated 25th November, 1885). 
De Tam directed to acknowledge the receipt of your letter No. 4606, dated Ist Inly last; forwar 
ofa draft Bill to amend and consolidate the Law of Beskragtey ane Insolvency in British India, 
* ing that Government may be favoured with the opinion 2 Chamber of Commerce thereon. 
The Bill was referred to a special Committee, consisting of the Hon'ble F. Forbes Adam, of M 
A. Graham & Co., Chairman tf the Chamber, Mr. A. F. Beaufort, of Messrs. > sea & Co,, Deputy, 
Mr. W. A. Baker, Manager, National Bank of India, Limited, Mr. E, Miller, of Messrs. ©, Macdo 
Bank of Bombay, and Mr, Vizbneandas Atmaram,— 


rr. 

“ er. J. H, Slight, Deputy Secretary and Treasurer, ‘ 
4 _Narandas Lajaram & Co. ; and their ~ i having been approved the Chamber has now the honour to 
its opinion on the provisions of the Bi 1, ry 

Some little pases has taken place in forwarding the report to Government, as the Chamber was 1 

= obtained the views of business people at home on the actual working of the English Bankruptey Act 

These, however, not having come to hand, the Chamber will take the liberty of embodying in 

_ report any additional information which may hereafter be received in response to the inquiries instituted. 
f The Bill has been read through and discussed clause by clause, and subjoined will be found. in 


aditions and emendations which the Chamber considers desirable. ‘ore ing to. the a 
visions of the Bill, however, the Chamber had to consider two broad questions—first, whether in the | 
state of things a new Insolvency ‘Act was called for ; and, second, whether in that event the general pring 
) © of the proj Bill were, thoroaghly adapted to the requirements of the trading community 


* tions attending insolvency in India. 
' in the atlirmative. The necessity of a radical 








‘To the first question the answer was unanimous], 

the bankruptcy law for India has long been keenly felt by the mercantile public, and has on numerous: 

been the subject of anxious consideration. In the address with which the Chamber had the honour W 

the arrival in India of His Excellency the Vieeroy the matter was prominently mentioned as one of pressin 

imy ; and had it not become known that the Bill now under report was in a wr it was the~ J 

tion of the Chamber to memorialise Government begging that action might be taken at the earliest possible. 4 
ee 


- opportunity. : 
ready an answer. Tho conditions under which trade here cand. 


: home is conducted are s0 widely divergent, and the nature ‘and. cause of the majority of irisolvencies $0 © 
_ different, that at first sight the mere fact that the Bill is drawn on the sanielines as the English Act 
9 
























ita presusgptice of possible unfitness. ‘A closer examination of its provisions, however, shows that in its 
principle official control over bankrapt estates it is ina great measure a return to what has long ‘been: 
ised as one of the best features of the present Indian insolvency law. The signal failure in operation an 
malpractices perpetrated under the Bombay Act for speedy liquidation, —XX VIII of 18 
is still well within the memory 
be a 
vision exereised in 


‘a distinct departure from this principle, 
and there can be no question t + efficient control by responsible, qualified officials must 
ciple ia. The absence of the separate su 
Board of Trade need not, in the opinion of the Cifimber, interfere with the effectual working of 
as careful arma is made in the rules that only th ily competent officials are appointed: 
Sas that they are placed under tho guidance and direotion of the Cul é 
e ‘A very marked difference between the law of insolvency here and in En nd exists in imp 
till maintained in India. In the opinion of the Chamber it would be unadvisable as 
this country of that power. There are no doubt weighty arguinents in favour of fo 
~ Amongst the poorer classes their personal liberty in reality constitutes the 1 
é obtain advances ; and were the of utilizing that security once removed the abilit; 
would be done away with also, and much y 
§ i Jrothar festivities--which accounts for a P 
i i the lower classes—would thus be avoided. In other words, by Peimgec> | 
| ye getting into debt, people would be compelled. to live within their means. While admitting this, 
‘classes, the general opinion amongst merchants and i i adverse to t) boli 
to imprisonment for de| i 0 radi 
| sing the basis on which business has been 
Foe with the ordinary course of trade, ‘As to whether or not the Bill in its Fe 
i ae the existence of imprisonment for debt is more a question for skilled lawyers than & } 
Feet Chamber therefore would content itself as regards this point by merely expressing the opt 
Ke fully considered. : 
the same probably holds good in the other 
the greatest disadvantages which ereditors have to contend with is the facilities which 
from the jurisdiction of the Court. by absconding into Native 


































Gf insolvency legislation in India. 





































































ke for escaping 
Ne of Natice truters—and that by no means the Iowoet tts common means 
- ‘owing to the ease with which sno goad tend ely np parent 
~ sere, 


i Chamber quite appreciates the serious difie there are in the 
5 jeit the attention German ton pk, Ono oak ‘ge 

Court to take effect in Native States, reckless trading a . 
which no other form of legislative : 





; Ms > 
after obtaining their discharge might bo made : 
a. ca 
i 1 in mber be su ie subjoined remarks :— 
Section 5 (1) (d).—In addition to this clause the Chamber considers it important for the dye protection 
of creditors that in the case of a firm which has carried on business at a place where 'a Bankruptey Court exists, 
and has partners where there is no such Court, the estate should be would up atthe place where the*Bank. 
ruptey Court is, and the partners elsewhere should be liable to have their assets at once taken poxsession of by 
the Official Receiver. Farther that, if a firm so constituted becomes insolvent, the act of insolvency of any one 
partner pay render all other partners, wherever situated, insolvent also, and liable. to hawe their property 
hed by the Court. " t " 
sere 8,—The Chamber is of opinion that this section should provide that in the case of a debtor with 
~ no- available assets the Court should not be able to give a complete discharge, but should have power to compel 
him to proceed with his insolvency. An interim order might be granted in the first instance, but revoked unless 
the debtor proceeded with the insolvency when called 7 to do so. , ‘ 
Section 12.—The advertisement giving notice of the receiving order should, the Chamber thinks, be pub- 
Yished in at least one of the leading local newspapers in addition to the Government Gazette, and this suggestion 
should be — geno v ms vid instance where notice by advertisement is provided for, notably in section 19, 
(5), section ), section 3 * 
») Section 15.—As the time fixed for submitting a statement of a debtor's affairs seems verv limited, it is 
suggested that under sub-section (2) (i), where an order is made on the petition of the debtor, ten instead of three 
days should be ry and where the order is made on the petition of a creditor (i) the time be inereased from 
seven to twenty days. 

Section 15.—The Chamber is of opinion that there is no necessity for making the public examination of 
a debtor compulsory where a compromise has been agreed upon, and it would there ask that the following 
be added to sub-section (1) :— ‘i un 

“ Except that in cases where the majority of creditors i number and three-fourths in value are prepared to 
accopt a compromise, the public examination of the debtor may be dispensed with.” 

Section 17.—In all cases of compromise or composition the Chamber daems it most important that the 
croditcrs should have the fullest possible informution before them as to the true state of the debtor's affairs; and it 
seems desirable, therefore, that the following words should be appended to sub-section (3):— 

“with a full statement of the debtor’s affairs.” 

Section 21, the Chamber recommends, shoul be entirely omitted from the Bill. It may be that in England, 
where the books ofan insolvent are in English and information as to an estate can be obtained without much 
difficulty, a committee of creditors may prove of considerable assistance in securing a favourable liquidation; but 
the experience of those who have been concerned with bankrupt estates here is of acontrary character. In all 
probability it might lead to the appointment on committees of croditors favourable to the debtors, as was found 
to be the case in working Bombay Act XXVIII of 1865, which was admittedly a complete failure as a means of 
advantageous liquidation. 

The omission of this section and the abolition of committees of inspection would necessitate some alterations 
in ~ wording of subsequent provisions of the Bill. For instance, the Chamber suggests that section 50 should 
rea 


“ The trustee may, with the permission of the Court, and after such notice to creditors as the Court may 
prescribe, do all or any of the following things” ; i 

and in sub-sections (3) and (4) of the same section, (2) of section 61, (1) of section 57; and (L) of section 
63, the word “ Court ” should be substituted for “ committee ” or “ committee of inspection.” 

Section 24,—The desirability of arranging to secure the arrest of an insolvent who has taken refuge in a 
Native State has already been alluded to, and, if that be practicable, provision would have to be made for it 
under this section as also under (2) of section 26. 

a Section 25.—The tame provision as for tho redirection and delivery of letters should be made for 
legrams, f 

Section 27 (5) allowg 14 days’ notice only to creditors of the day fixed by the Court for hearing a debtor's 
application for discharge. This would be insufficient for creditors out of India, and the Chamber would ree 
commend one month's notice being allowed. : 

Section 27 (6).—The Chamber suggests that a decree passed by the Court ages: a debtor when making 
an order of discharge should be in favour of the Official Receiver only, his office being continuous, while a 
trustee might have to leave the country at times under very short notice. i 

Section 34 ().—Considering that the current rate of interest in India is 9 per cont. as compared with 5 
ver cent. in England, the rate of interest payable out of surplus funds, as provided for in this clause, might 
tairly be increased from 4 per cent. as proposed to 6 per cent. per annum. j 

_ Section 36 (1).—Tho Bamber is of opinion that the nee extended to a landlord's claim for rent under — 
this section is unduly largo. It thinks that no power of distraint should be granted after bankruptcy, and that 
he should not bo entitled to a eae claim for more than four months’ rent, subject, moreover, to assets of 
that amount belonging. to the insolvent’s estate being on remises. i 

Section 52 (2).—After the words “application of” the Chamber suggests the insertion of the words “ the 
trustee or.” 


__,. Section 64 (5).—It would be well to have the “presar ribed officer” mentioned in this clanse defined, as itis 
important to know in whose hands | responsible power of lating the charges may be placed. 
Hr mggetd that leave ofthe Gost" Ve aubstituted for “ proof of such taxation having boon inde,” 


the Cheat BP a my wd gre f° oer Government securities, it seems to 
Such 





ee) 


. 


i ‘if -sOarranged it would be preferable, seviand of investing surplus funds in Govern- 
teneg abet to hand them Aceonntant-General, behalf of Government should pay 4 per cent. ine 
on the amount. Sv set ovorer seal goto ho sclalon. cerin coma tai so Se tho aa. 









‘Gividenle for dede pending ths detkdlon ot addi 
Bnglish Act, and ie ited nae Bl of wing 






ai Naandsieat cn teatsa $0 woh 'n ecedibe n of the books — 
Be et Sag ae eae a 
















languages could 

the existing law, and a creditor em pl 

always runs the risk of the man b 

« Section 88 (3),—It appears ¢ 

should not have the same power pt as is granted to the 

The omission of clause (3) is agen ; span % 
Section 103.~The Chamber world be in favour of raising the limit for small bankruptcies 

Rs. 6,000. Inestates within the latter sum itis very unlikely that cases cof fraudulent books, 

eto machinery of the previous portions of the Act ; nor dois it-seem 


requiring the more com 
the examination of the debtor be insisted npon, as provided under clause (¢). 





















From H. Barry, Esq., Under-Secretary to Government, Bombay, to Secretary to G 
of India, Legislative Department,—(No. 754, dated bth February, 1886). 
Wirn reference to your letter No. 113, dated the 18th ultimo, I am directed to forward, for. 
the Government of India, copy of a letter from the Acting Prothonotary and Registrar of Her 
Court, Bombay, No. 21, dated the 28th idem, ‘and its accompaniments, regarding the draft Bill 
consolidate the Law of Bankruptey and Insolvency in British India. 





From G. H. Fannan, Esq., Acting Prothonotary and Registrar, High Court, Bombay, t 
Chief Secretary to Government, Bombay,— (No. 21, dated 28th January, 1886)... 

Wirt reference to your letter No, 4605, dated the ist July, 1885, I am directed by the Hon'ble the Chief 
Justice to forward the accompanying report on the draft Bill to amend and consolidate the ‘Law of Bankruptoy 
and Insolvency in British India, prepared in acéordance with his Lordship’s directions, and to gtate that the 
Hon'ble Mr. dustice Bayley, who has been for some years presiding over the Insolvent Court, approves generally 
of the same. ‘ 4 
7 





From G. H. Farray, Esq., Acting Prothonotary and Registrar, High Court, Bombay, and 
C. A. Turner, Esg., Official Assignee, Bombay, to the Hon'ble the Chief Justice, Bombay. 


Ix accordance with your Lordship’s dingeticns we beg to submitthe a noeenyins remarks on the draft — 
Bill to amend and consolidate the Law of vaicce 4 and Insolvency in British India, is 
' ; remarks. ~ 


Protection from arrest.—The propos d Act, which is principally taken from the Bankruptey Act of 1888 
now in force in England, where imprisonment for debt has been abolished, provides that the recesving onder xhall 
have the effect of protecting the debtor from arrest in respect of any debt provable in bankruptey. Tt-does not 
contemplate any opposition on the part of creditors at this stage, but deals ouly with the- granting or withbolding 
» of a final discharge. In Bombay, where imprisonment for debt is still permitted and 1. protect ion is aflurded by | 
the vesting order under the present Act, the chief object of the majofity of insolyents ix to obtain immunity 
from arrest at first by means of interim protection-orders, and afterwards by obtaining their personal discharge 
under section 47, after which they but rarely trouble themselves about applying for their final discharge; while 
the principal object of the opposing creditor is to prevent an insolvent from obtaining such imunnity, in order 

better terms by anaking use of his power of arrest. A practical result would’be 
that the large proportion of petitioning debtors, who come to the Court for the purpose solely of obtaining pro- 
tection from arrest, would have no object in proceeding with their petitions, and would probably ne; ro take 
any further steps after the receiving ‘der was made. ‘To remedy this it is suggested that the Court should have 
power both (1), to dismiss petitions for want o: ivi 












that he may be able to secure 


f proseention, and (2) to cancel so much of the receivir g order under 
section 8 (1) as gives protection from arrest. It would also seem necessary that the Court she uld have power to 
‘naprisoned before tho making of the receiving order: theré does not 


direct the discharge from jail of a debtor impriso 
“appear to be any provision to this effect. in the proposed At. 

Adjudication of bankruptey.—The change made by the proposed Act with respect to the adjudication of 
bankruptey is highly advantageous. Under the provisions of the Act in oe Bo to that subject it will ta 
sible to have debtors adjudged insolvent before they “have had time to dispose of all their p “und credit ; 

will in all probability make use of those provisions more and more if the Act ix found to work well. It is wey 
important that adjudicated insolyents should (1) make the statement required by section 15 and (2) come up 

the public examination directed by section 16. Debtors who have beon adjudged insolvent almost peers 
abscond from Bouibay into Native Stutes, and there isno powerunderthepresent Act to compel their raturn. Such 
a power extending throughout British India is given by section 24 of the pro Act ; Dbut-as ubseonding debtors a 
almost invariably abscond to Native States it would ‘largely increase the of : were found Ki 

























































the Act if 
ponsiile to extend that = to tes — gu tbe ai ‘ sadness i 
mposition with creditors.—The chan the proposed Act with to com t 
ditors is athe beneficial. ‘The present Act is Sient on the subject, and the result is that. documents pw 
to be assignments in favour of creditors hastily executed just before the date of the vesting orders 
up with the effect of either entailing troublesome and expensive litigation, or of Keeping, front 
wer of investigating the insolvent’s affuirs, even thongh a iajority of creditors may desire 
sidering, however, that the public examination of debtors will in many cases involve 
of creditors which they may naturally object to be made public, power might be given he 
composition with creditors to dispense with the public examination of debtors when a ffi 
per desire or consent to it. eae : Paes: 
Property of bankrupt.—The words of section 38 (1), which deals with the pr 
not so wide as those of action 7 of the present Act, and it is important, especi 
in the Mufaseal or ontside WRritish India, where the law is im rfectly unde 
should clearly and distinctly cover the property of the bankrapt, whether within 
Discharge of bankrupt.—Under the Act there are two sorts of di 
an insolvent by the Court—(1) freedom. from personal impri d 
of after-acquived property. It is one of the greatest faults 
to be made for each, and the Court at the hearing of the matters of an insolvent’ 
all the facts regarding his conduct are before it, makes no order 
of discharge, In Bombay. the principal object of the debtor 


er. and the object of an gpemng creditor 
ince the Court to dirmise ‘Ins petition: The 
iva Mears 
























































of the fut effect o greatfimprvement in this respect’ aa 
the insolvent's course of dealing 1 ‘uct, aud wi 
or punish him under éhe Act ited ns mete and wil 
27,105 and 107, which deal with 
Aot. It may be’ noted that-a biti 
ee, and, ya a he is liable to be 
s. 209 without informing-his creditor. There is Penalties unde 
been omitted from ‘the proposed Act, namely, disqualification ofa pateny i 
however, seems desirable that no penalty shoald be owiittod whieh may hive the 
pray Bog Spepicie sae ya to regard bankruptey asa disgrace, whieh in Bom’ i 
— toa great extent ¢ todo. And for this reason it would appear advisuble, 
to hold certain positions which may be regarded as hhoavurable.the direct result of bankruptey, Xs 
Decrees against bankrupt.—Passiig a decree in favour of the trustees against tha bankrupt is a punish 
ment often enforced in England in cases where no assets ate forthcoming iu the bankruptey. The pructico it 
Bombay hhas beon to pass such a decree in every ense, and, considering the great facilities bankrupts 



































: in thi 
country for con their eety from the Court, that practice seem od one, as affordin, ead “a 
of recovering from bankrupt after hi ¢ property that he iy shown to be po mie of sithon 


is dischi 
having to prove that it was concealed at the time et the discharge. It would probably be 
if pn 4 decrees were passed in all cases in favour of the Official iver, asa trastee might not be forthcomin; 
some years after the bankruptey when required to act. Such decrees should also, if possible, be exempted fron 
the operation of the law of limitation as provided in the present Act, ay it would be menifestly impossible, a 
well as useless, for the Official Receiver to take the necessary steps for keeping all such decrees alive, and equally 
impossible to foresee in what cases it would be desirable to do so, am 

Procedure—Dhe procedr: der the pups Act will largely increase the work of the Court—an essentia, 
feature of the Act in the publie exemination of the bankrupt in every. case, During the last three years ther: 
have been on an average over forty petitions presented each month, which under the proposed Act would 
entail an equal number of public exminations, for the taking of which the time at present all tted for sittin 
in insolvency would be whol! inadequate. ‘The provisions of s»ction 99 of the English Act, or such modificatior 
of them as may be considere proper, might with advantage be inserted in this Act, and work of a formal nature, 
such,as taking such examinations in unopposed cases, granting receiving orders and other work, of a similar 
nature, relegated to an officer of the Court. In any case, whether the public examination be taken by the 
Court or by an officer, the provision in section 16, by which the notes of examination are to be signed by the 
debtor, might, with advantage, be omitted, as it would involve not only the lox: of time occasioned by reading 
over and interpreting his deposition toa Native witness, but, especially in the case of a debtor subjected to a 
searching examination, may result in a refusal to sign the notes as taken down or an endeavour to retract 
previons admissions or statements, 

Unelaimed dividends —The proposed Act provides (section 132) for the yment of any unclaimed dividends 
under it to the megs md estates account, but omits the provision cintsined fn the corresponding section of the 
English Act as 'to the disposal of the unclaimed dividends under the present Act. These unclaimed dividends in 
Bombay amount toupwards of eight lakhs, of which between two and three lakhs are in respect of proved claims 
in estates in which redistribution has been already made under Act XXVIL of 1841, and which cannot be fur. 
ther distributed under any Act now in force, The remainder is toa large extent made up of dividends in respect 
of debts admitted by insolvents in their schedules as dus, but which have not been proved, and are.for the most 
part unprovable ; and it is doubtful whether these dividends can be distributed under the Act of 1841. Section 7 
of Bill No. 3 of 1881, which was intended to remedy this state of circumstances, has never become jaw, and it 
therefore seems necessary that some means of dealing with those funds shonld be provided by the propose | Act, 
The interest upon the first class of those funds at least might be applied towards the general purposes of the 
bee ee there may be a difficulty at first in working the proposed Act, unless a very high scale of 

ees is adopted. : 

Ap, pene of Official Receiver.—Under the present Insolvent Act the Official Assignee can only be re- 
moved from office in the cases specified in section 18, By the proposed Act the removal of the Official iver 
will depend solely on the pleasure of the Chief Justice. “There does not Appear to b» any reason why.the position 
of the Official Receiver should be less independent than that of the Official Assignee, or his tenure of ohtice less 
secure. 

A few remarks dealing with some of the sections more in detail are annexed, 


: Appendiz. 

Section 2. Regarding application of section 48 to England.—Section 48 could hardly be made a plicable 
to England, but nevertheless cases may arise in which onerous property in, England may become ane fe in the 
trusteo in India, Is not some provision necessary to provide for disclaimer by the trustee in such cases ? 

Section 24 (2).—The committee of inspection might very well be dispensed with, or at all events confined 
to cases in which an order is made under section 20, audecciea (2). 

.,, Ineases in which the Official Receiver is acting, reference to the Court for necessary powers and authority 
will be more satisfactory and cause for less delay than a of creditors. » : 
: ; ; we In that event some such words as the following might be 
Hoe. RAN Ris SU a, added to section 21(9):—_ 
“by and with such noties to such creditors as the Court may think fit to ditect.” 


found more convenien 


























































., , Section 24—As has boon already pointed ont, the yaluo of this section would be very greatly increased if 
it enabled debtors abseonding to \ T Btates to rp. pedo “8 ie fr; ¥ eer 

(deer he mare tay oo fo Selon te Coed Er 
0 u “ 4 r] : 1. , ; 
British Indian bob — ‘a debtor who 46 ut to ubscond with a view,” & eit 


Ce ¥ 
&e,, sire a t only entitled to dividends. 


ipal in full—As decraes in India carry interest at 6 
ns. ghos allowed in India at 6 per cent. also. 










power to exercise, with certai i 


Section 36.— restrictions, 
istra ne. This right was taken away by the prevent 


his sightot 
DE ‘ 
Aa ttt of distraint 






c', and the change ver when an estate first‘comes to his hands, 
Judords, om the in Tet to ther, und — 
clai foe . 
dade aust 
cated ; 


. to allow a 
thean) and 





_ both as"to amount ‘and as to duration. The lmtit we would propose is Rs, 100 per month ext 






Xoking-pota &e., ave more | 






Section 38, clause (2).—The words “ 

















we Soni. dati sa ee daponds lmorteately 
STi ordeal be deslard od be parole” i be substituted for the words “ shall be declare 
Bago Berend aati months prescribed by this section for the declaration of the frat dividend f 
Suuion 57 (2). Allowance ta. bankrupt—We think the allowance to a should 


quore. than ten ménths. ¥ , 
se It must be remembered that in all bankruptcies the bankrupt himself has always influence in 

is estate. ; 

‘A considerable body of the creditors, either jy friendship or relationship, or because they 
ore to receive, Speci erence, are always ready to sup the : 

n large estates there will always be danger of candidates for trusteeship making bid for the 

influence by promise of a good allowance if they are appointed. , 

Some limit of time is necessary, Oban i Jvent. in receipt of a good allowance will be tempted 
the liquidation of his estate. 4 i, tee : 

tion 61. tem Receiver's report.—Before the discharge of oar ene under section 27 of the new ~ 
roposed Act, the {ficial Receiver has in every case to prepare & report, which has to be taken into ders wy 

fe the Court at the hearing of the bankrupt’s application under that section, In order to make such i 


any value, the Official Receiver must (in cases of imsolvency of traders) have the assistance of ex 
accountants capable of themselves reading and understanding Native account-books. i 
‘Account-books in Bombay are kept not only in different languages character, but even on different prin- 
cinles, varying according to the particular trade or business carried on by the baftkrupt or to the skill or ignorance 
of the meAtas employed by him. " ‘ ‘ 

The accountants would have to be high class men, well paid, and in the regular employ of the office (not 
engaged for any particular estate), to ensure trustworthy performance of their work. 

he examinations of account-books so made would be of the greatest value both tocreditors who might wish to 

oppose and also to the Court itself at the hearing. : 
This would, however, seem to be a matter to be dealt with by rules under the Act, and not in the Act 


itself, 
‘Section 65 (3).—We do not consider that this provision can be of any value in India. 
Section 67. Investment of moneys.—Under this section investment is made out of the “ban estates 
account” generally, and not out of the moneys belonging to.any i estates, and the whole int 80 
realizod is appropriated for the general purposes of the (section 67 (3))- 

Were it possible to distribute the moneys to cred as quickly as is contemplated in the Act, there would be 
no great hardship in the present provision, In. Bombay, however, ‘considerable sums have always to 
to meet the possible costs of the litigation that invariably ensues on any large insolvency proving unsuccessful, 
sand (as has alrealy been pointed ont) claims of creditors cannot be quickly adjusted. : 

Tt wonld be hard on creditors that money 80 locked up should not be invested for their benefit. 5 
} Perhaps the simplest way would be to leave the provisions of the Act as they are, and out of the interest 
accruing under the provisions of this section (67) to allow interest at 4 ‘per cent. on all sums paid into the 
pbankruptey estates account ” until dividend i# declared. . : ; 
+ Section S8.—It appvars from patagiaph 29 of the draft “Objects and Reasons ” that this section has been ~ 
eat in at the request of the Governwent of Madras. We do not think that the section can be ofany value in 

ombay while the High Court and the Small Cause Court are so far apart. 1t would be necessary to have a special 

Official Receiver and Kegistrar, with proper office establishments, to carry on the insolvency business of two 
separate Courts. ; g 

We believe that in 1880 both the High Court and the Small Cause Court of Bombay were opposed to the in- 
troduction of this provision. . K 

Sections 92(4); 124. Times.—Al} “ times ” allowed for the act are far too short ; and chon ee of 
extension is given by section 92 (4), yet the times mentioned in the different sections for each Act as far 
as possible, approximate the average time within which such act ought to be done. 

There are several reasons why longer times will be required in Bombay than in England— 


(1) the Courts sit weekly only ; 
(2) books of account are always in arrears, especially during the busy season, and take a long time to 
make up, and only a very. limited ‘umber of mehtas can be employed on them at once ; 
(8) traders of any importance always have goods on their way to Eng! or elsewhere, the account- 
salos of which are not received for a considerable time ; Lari 
(4) no estate of any size can be realized withont litigation owing to the invariable attempts male by 
bankrupts to conceal property or favour particular creditors ; and litigation in Bombay 
tedious and expensive. 4 
Section 99. Petitions of partners in different Cour ts —Under this section we c ( 
‘of firms carrying on business ii the different Presidency-towns pa be transferred ta the arg 
first petition was filed ; otherwise some provision is iy rie on this point. See also section 
aie aes 108 (3)-—Small bankruptcies under Part II, section 103, might, with ad) 
8. 6,000. { 
© Where the gross assets of an estate are not more than Rs. 6,000, it would rarely be ¥ 
while to attend meetings and take any direct interest in the winding up of the estate, nor Wi 
i schedule. 
rremgaw 
this 



















stand the expenses of proceedings bed by the Act and by the first 






Creditors may of course in such cases wish to have the bankrupt’s affairs . 
the bankrupt himself punished ; but provision is made for this by: (c) of thi 
Section 116 (2).—If the suggestions contained above i 
adopted, it might be convenient to } 


‘Section 190, clause (4).— We coubt if thig 

be simpler to allow affidavits to be also made 
ien on bankrupt’s books of account 
Bombay of solicitors claiming a lien on i and | 
deativers to got full and tree inspection of them. Saclf daims might, morec 
insolven seh HAS 

Wnt. 121 of the English Act of 1861 abolished claims for lien’of . an 

‘the same provision was =< a rule under the Act of 1669, there being power 

—See Yate Lee on Bankruptey, page 676. eS tae 



























q to Government, Ben oo Aa to 
nt,—(No. 799J., dated 64 elas rt ; 
Your lettor No. 1041, dated the 17th June, 1885, forwarding 
Law of Bunkriplay an! Tawlveney in Betsh tin Bry Seria 
e Lientena overnor’s opini ini 
=! think fit to consult-on the provisions of the Bil °Pasous of euch. pare 
reply, Lam desited to submit, for the information of the Government of India, the accom 










4 “ : panying 
; <a 4: replies received from the officers and gentlemen nanfed "in the 
sian eet aitle o. dbt, dateat margin and tho Secretary to the Caloutta Trades’ Association, 


is 

















re, 

Causes, Caleutta, No. 68, who were consulted by this Government, and to say that, 
ated the 2nd ‘ana Atemembranede ot Legal ‘A@aira; with the erertine congue 88 (4), the Lieuteng, eGovernar 
aos the gt Novenver, 1835, gika: th, BEPFOves generally the provisions of” the Bill. section 






provides that the High Court may, from time to time, direct 
Oe an Cheek Law, dated-the 7th September, 1835, That a Judge of the Presidency Small Cause Court shall 
have all or any of the powers in mentioned, In’ this 
connection T am to ask the attention of the Government of India to the letter from the Chief Judge of the Cal- ~ 
entta Court of Small Causes, and to say that, even with the assixtaric® that this Government is about to ask 
should be given it, the Court of Small Causes, Culeutta, has more wark on its hands than it can satisfactorily | 
through ; and the Lieutenant-Governor is therefore averse to throwing additional burdens on the Judges of 
Court, r ‘ 


‘ 


ve 





From R. L. Urron, Esq., Solicitor to Government of India, to Officiating Under Seeretary to 
Government, Bengal, —(No, 1096, dated 8rd September, 1885). : 


Rermenine to your No. 1336}J.D. of the 8th ultimo, I have the hononr to forward you herewith a ‘ 
of the Hon'ble the Advocate General's opinion on the subject therein, referred to. 7 : ney 


OPINION. x s 


hic can be no doubt that the-prosent Insolyent Act is antiquated and. requires to be replaced by fresh — 
legislation. Wo ee ; , , 
- The Statement of Objects and Reasons very cloarly and fully explains the grounds on which the vrepoees 
change in the present Insolvent Laws are rested, and deals in an exhaustive manner with the principles whielr 
are to be followed in framing a new Bankruptcy Act. I agree in the main with the Objects and Reasons, and I 
think it advisable that legislation here should be supported by an Act of Parliament. hcl 
The provisions of the Draft Bill are principally takea from the English Bankruptcy Act, 1883, with cer. 
tain necessary modifications. : 
The English Bankruptey Act is the outcome of an extended experience of years, and has, I think, been 
properly adopted as a model for the proposed legislation. 1 have doubts whether the provisions in the English 
Statute in relation to composition or scheme arrangement, which have been eubodied in the present draft iAct, | 
will be found useful or of any practical benefit in this country. , ¥ 
With regard to jurisdiction, I think that up-country aies: who have had i commercial tran: 
and whose estate would be more satislactorily administered in a Bankruptey Court, should be allowed to peti 4 
the Bankruptcy Court of the Presideney in which they have carried on business, and such Court should be vested 
with powers to adjudicate such persons bankrupt on their own petition if it thinks fit, the powers to sdjudicate oy 
being discretionary, to be exercised according to the circumstanes of the case. The objection to such a Lainie a ; 
ait naturally be that it would be a hardship upon creditors living at a distance to follow the ‘proceedings in a 
Bankruptey: Court ; but such a hardship must often occur where a debtor carrying on business in Caleutta is adja- >a | 
dicated by the High Court of Calcutta, aud has creditors up-country as well as iu the different Presidencies. 


The 29th. August 1885. > * (Signed) G. ©. PAUL. a 
: Advocate General. a 


From G.C, Sconce, Esq., Officiating Chief Judge, Courtof Small Causos, Calcutta, to 
Chief Secretary to Government, Bengal,—(No. 68, dated 2nd October, 1885). : 4 


| Wire -reforence to letter, No. 2946, dated 9th September, 1885, from the Under-Secretary to the Government _ 
of Rental calling my.attention to No, 1342 J.D., dated 8th July, 1885, I have the honour, after consultation with 
my colleagues, to say that we believe that the provisions of the draft Bill to amend ani consolidate the law of nr 
Bankmptcy and Insolvency in British India are caleulated to be of great benefit to the country. : Be 

We also approve of section 88, which empowers the High Court, from time.to time, to direct that a Indge 
of the Presidency Small Canse Court shall deal with the maxters therein mentioned ; but we donot consider it 
i be beneficial to deprive a doe ic’ the Small Cause Court of the power to exercise in matters relating to 











enter. and insolvency such anthority as he has in the exercise of his ordinary jurisdiction under seetion 88° 
‘of the Presidency Sinall Cause Courts, Act, 1852, to punish for contempt. ‘ bieash a cus 
His Honour the Lieutenant-Governor is already aware that the Judges df this Court are unable, inthe 
existing state of tho files, to o7pe with the mass of business that comes before them. Any addition to the 
‘ordinary business will necessarily ocoasion further amears, a 
Peat a5 a —emmamm 















From 1 Arnas Bibis,: Maperickoslenh asd Ramomlesiechtiegal Mitaice, Deagsl, sot 
Secretary to Goverment, Bengul,—(No. 01, dated 9th November, 1889). 


ve at prosent a similar jaw 
edge or experince of the ork 




























) T wave the honour to ncknowltdge the ipt of your No 1 \ 
tog Soe the agree of my opinion on it, ‘a draft Bill to amend the Law of 
venvy, in British India, and in veply to.submit ing remarks for the consideration 


Liew overnor of i bse 
2. The primary object of the project is consolidation. The law of. bankruptey and i 
current in India, is spattered in different Acts, which are in some respects defective, and in others 
not® convenient ; and the Bill under notice proposes to reconcile differences, be pn pm st ¢ 
defects, and rally 80 to amend and alter the nt law as to muke it fully suited for the requ n 
f . Inso far the roject is worthy of commendation. 'The opportunity has als» been taken ‘to 
"with the Satest English law on the Subject, and provision has been made 


English Courts as to cause no inconvenience, 








3. tis not n for me, however, to notice all. the alterations, particularly as” 
~ Jearned gentleman w: has drafted the Will has fully and clearly treated the pe ae in great 
~ Statement of Objects and Reasons. 1 desire, therefore, to confine myself here to only those points 


to me to require further consideration. 
4. Inthe Civil Procedure Code Act (XIV of 1882, sections 336 and 344), relief for bankrup 
dependent on a preliminary arrest or imprisonment ; no debtor can obtain the benefit of the law until 
up under an execution warrant. This mode of making relief accessible only throogh the oo of a 
honest but unfortunate debtors is high} objectionable, and clause (1) of section 7 of the Bill does, well 
away with it in the case of persons residing or carrying on business within the jurisdiction of the P 
Courts for at least a year. ‘The limit of time fixed, however, are to me to be too lung. There are many 
causes which may, and not unoften do, bring on insolvency within a much shorter time,, and that without any 
dishonest or fraudulent motive on the part of a debtor; and in such cases it is not at all desirable to insist upon’ 
a preliminary punishment. The law provides ample safeguards against fraud, and the unishment should 
whan the frand is laid bare in the course of enquiry, and at the time nh papain the discharge, and a eee 
~ enquiry. The provision, mureover, appears to me to be totally ineffectual as a salutary measure, A debtor who 
ecomes insolvent in six months’ time can easily avoid going to jail by getting up a creditor to petition against 
him, and the law is at once defeated. This applies likewise to the first part of the section, which insists upon 
lodgment in prison as a sine gud non in the case of an ordinary debtor. It makes a provision which ne 
always be circumvented, except in the improbable contingency of a debtor being so'unfortunate as not to be able 
to get a creditor to petition against him. Under these circumstances, I am respectfully of opinion that the 
clause in question should be divested of the conditions attached. ¥ pi " 
5. Clause (4) of section 26 gives power to the Court to, compound with the debtors to an insolvent estate; 
and this is as it should be, inasmach as, however, suc compositions must, asa matter of course, be e hs * 
the Receiver or the Trustee of the estate, and more frequently by his subordinates, It would be an advantage 
if provision were made to give an opportunity to the creditors, or the Committee appointee by them, to appear 
jn Court and show cause why particular compositions should not be made in the way proposed. Instances — 
are well known of such éompositions in connection with large insolvent estates having been made in a manuer— 
injurious to the interests of creditors. ne he, 
6. Clause (5) of section 26 appears imperfect as it stands. ‘There should be some provision .made with 
reference to any counter-claim that the person concerned may have against the debtor, ‘ - ; 
7. Among the facts which would disqualify a bankrupt from getting immediate discharge, men 
is made of absence of books of account for three years immediately preceding his bankrupte: pew of 
section 273). This would suggest the idea that the discharge would be withheld or delayed 2 the of — 
account are not forthcoming, or should extend only to one or two years. Such cannot, however, be 
intention of the law in oases in which insolyency ‘supervenes after one or two years’ trading. In ae 
ea 
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merchants and traders, the law should be so worded us to imply a period of not less than. three years 
case of persons carrying on business from @ long time, and for the whole period in the case of persons who 
carried on business for less than three years; as regards persons other than merchants and traders, if may 
grave hardship to demand regular books of accounts, Such people do not ordinarily keep any account of 
‘income and expenditure: they live upon what they get, and are satisfied, They may, however, be overtaken 
/» by a sudden misfortune, sueli asa decree of a~Civil Court calling upon a person this class to pay heavy — 
damages, for which he might be forced to seek the benefit of the Insolvent Const, and in such a case it would bo 
cruel to.call upon him to produce regular books of accounts, and on default subjecting him to puna 
;The Court should be left perfectly free to exercise its discretion as to whether the omission is due to unayoidable 
‘or accidental circumstances, or to improper motive, The word “shall” in line six of the clause, page 
Jeaves no room for swch discretion, $ a: 


© 8. Look upon clause (g) of the same section as calculated to operate harshly. There are man; 
and traders now in Calcutta who have been under the necessity through their misfortune, without 
or dishonest action, of taking the benefit of the Insolvent Act. two, three, or more times, 
_ereason why amen of that class should not readily obtain their disc under the proj 
* }roaa line of distinction between honest misfortune and fraud should nover be lost sight of. 


© 9. Clause (2) of section 46 appears to contravene to a certain extent the provisions of 
country on the ae of pensions, Section 11 of Act XXIII of 1871 says: ‘No money due 
_., account of any such (political considerations or oe services) ion or allowance sh 
‘attachment or sequestration by process of any Court in British India at the instance 
demand against the pensioner, or in satisfaction of decree or order of any such Court, 
repeated in sivoral subsequent Acts, and appears last in.section 266 of Act 
* have since sevanpernd to suggest a departure from it. Pensions, are in theory bei 
liable to seizure by a decree of a Court is to convert charity into civil right. 
» to provide for the support of trend who have: good service for exten 
+ stoppage at any time ut the will of the donors, and should not on any account be tre 


20. Whe the Bil rogarng the amen ndanent of the Courts of Small"Causos in’ Presi 
4 ion a few years i ing was y ex inst 
repel fo vest those pte with caavenly junietiolion ri ery of Rix. 10000, and 
then expressed the section wus withdrawn, Section 68 of the Bill now + 
modified form, that is, by i of powers i Oy Court, but removes 
useful, but I would respectfully urge that 


which such delegation @ 
d by law and aot exowrd Ta 1/000, : 


















ted himself, or did eortain aot with intetit to defeat or 
ane bat Probab ox payin 


or offender long since passed away, and the 
protection to honest but unfortunate debtorg, Yu the in. 
been with this object, and the present attempt is to otfect a 
A , general trade, and the principles of humanity andejusties, 
; for a consulidation of the law so as to wake it most conveniently workable, 
The er been utilised to make the Indian At accord with the la‘est English law on the subject, 
and provision has been made so as to transfer .ases from India to Engtish Courts as to cause no inconvenience, 
Thenvcessity for these amendments and improvements, it js stated in the “ Draft Statom-nt of Objects and 
Reasons,” has-been frequently of late years prossed upon the attention of Government, and in my .buwb le opinion 

Govermnent does well in taking up the mensure, _ vere : 
4, The bulk of the Bill is shade up of the law now in fores, with 'such alterations and im ements as tho 
experience of the last four and thirty years duri 
tion in'the Presidenoy Courts has suggested ; and as. the honourable and learned gentleman who has drafted the 
‘ ill has fully and clearly explained the nature and drift of the alterations in hie Statement of Objects and 
ns, there is no need for my noticing them, I shall, therefore, confine myself here to only those points 

which appear to me to be susceptible of further improvement. , 

6. Por expeditious and satisfactory liquidation of an insolvent estate, it is necessary that power would 
be given to the Court to compound with the debtors to it, and this is done in clause (4), section 26. Inasmuch, 
however, as. such compositions” must, as a matter of course, be effected by the Receiver or the Trustee of the 
estate, and more frequently by his subordinates, it would be ah advantage if provision were made to give an 
“opportunity to the creditors, or the committee appointed by them, to appear in Court and show cause why a 

particular composition should not be niade in the wa proposed. Instances are well, known of such composi+ 
tions in connection with large insolvent estates having made in a manner injurious to the’ interests of 
creditors. ‘ % 










































perfect. There should be some pte a made with reference to any counter-claim that the person concerned may 
have against the debtor. In all such cases the counter-claim shouldbe fully satisfied before any demand is made, 
In other words, thedemand should be limited to the difference between the claim and the counter-claim, 
7. 1am respectfully of opinion that.clause (a) of section 27 (3) is likely to act with hardship,” In it men- 
*tion ismade of absence of books of account for three years immediately preceding a baukruptey as a ground for 
withholding immediate discharge. This would suggest the idea ‘that the dischurge would be withheld or 
delayed if the books of account for! heoming should extend to one or two yeurs only. Such cannot, however, be 
the intention of the law in cages in which insolveney sipervenes after one or two years’ trading. In regard to 
merchorts and traders, the Jaw should insist on a period of not less than three years in the cases of persons 
carrying on business from a long time, and for.the whole period in the case of those who have carried on business 
for less than three years: This should, however, not apply,to debtors other than merchants or traders, Such 
ple do not keep any account of their income and expenditure : they live upon what they get, and are satisfied. 
They may, however, be overtuken by-a sudden misfortune. A decree of a Civil Court may ¢eall uopn a person of 
this class to pay heavy damages for which he-may be forced to seek the benelit of the Insolvent Court, and in 
such a case it would be cruel to call upon him to produce regular books of uccount, and, on default, subjecting 
him to punishment. ‘The Court should be left perfectly free to exercise its discretion as to whether the omission 
is due to unavoidable or-accidental circumstances, or to dishonest intention. The word “shall” in line 6 of the 
clause, p. (16), leaves no room for such disoretion, , 
8 The provision made in clause (g) of the same section also appears to me as calculated to operate harshly, 
There are, I believe, many-eases of merchants and traders, in. the Presidency-towns in which men have 
under the necessity, through sheer misfortune, without any vicious or dishonest action, of taking the benefit of the 
Insolvent Act more than onee, and there is-no valid reason why men of that class should not readily obtain their 
dischange under the proposed Bankruptcy Act. The broad line of distinetion between honest misfortune and. 
fraud should be very rigidly fixed in ull such cases. 4 a 
9. Clause (7) of section 46 provides for the stoppage for the benefit of creditors of the pay and allow. 
ances of persons in the service of Government who mw happen to become insolvents, but the next clause 
appears to contrayene to a certain extent the provisions of the current law of the country on the subject of pen. 
sions. Section 11 of Act XXL of 1871 says: “No money due or becoming due on account of any such (political 
considerations orepast services) pension or allowance shall liable to seizure, attachment, on sequestration by 
Process of any Court in British India at the instanee of a ereditor for any demand aguinst the pensioner, or in 
satisfaction of a decree of order of any such Court, This provision has been upheld in several subsequent Acts, 
and appears last in. section 250 of Act XLV of 1832, and no circumstances have since arisen to suggest a depar- 
ture from it, Ponsions-are in theory benevolences, and to renderthem liable to seizure by a decree of a Court ie 












PD Abst a at any ime at the will of the donors, and should not, on any account, be 


10. Sec ion 88 of the Bill invests the Hi sh Courts with the power of delogating their powers for certain. 
Purposes to Pevsidensy mall ge Cou 







Co ~ Phis is i revival of the clause in the Bill for the Presi- 
deney Court ‘ preatene te onsets ith insolvency . jnrisdiction. The public 


feeling. inst t! > project ra ’ 
Mow. Propo eas to me | b on 3 unobjectionable, but likely to prove very usefal. 1 would 


e ‘the law can never be tov precise. 


respect ; ie the m rf ‘the jurisdiction should be fixed by law, and not left to the ny 








to convert charit into a civil right.” They ave granted by Government to provide for the support of persons who — 
ve becomy ange 4 he te that” caniteriog good services for extended periods—as provisions’ for old. ~ 


which the Statute 11 412 of Victoria, 21, has been in ZS, 


6. The proyision made in clause (5) of section 26 is necessary and proper, but as it stinds it appears im. ” 
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it was therefore withdrawn. ‘The modified form in which itis 







mol Nn acne eget a Tuner 
eee nae aor cay Seca by the provisions of the Act. 
The number vf applications 

sly nied foo 15 prin in Gh eth Pras “Hb tn ison rege 
vn wenn area faa ta a expt ge 
zs ae : bea Agen ie arisiene dus rte xe would meet the present wants of these Provinces, but 


see little use in discussing seriatim the Provisions of a Bill which is not to be applied to these Provi 
nd I doubt whether I could do so to much urpose. It would need : Hea ese 
wait of Presidency-towns to do so effectually, ites store ries the castome and 
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From Registrar, High Court; North-Western Provinces, to Secretar to Government, N th- 
~ Western Provinces and Oudh,—(No. 2701, dated 3rd Nawinilicz, 1885). 


Tam directed to arknowledgs the ese of your letter No, 674—VII-78.2, dated 26th June, 
Judicial (Civil) Department, forwarding a Bill to amend the Law relating to Bankruptey and Insolveney in 
British India, and requesting to be favoured with the Court's opinion thereon, and in reply to state as follows, 

2. The Hon'ble the Chief Justice his forwarded a minute on the subject direct to the Hon'ble Mr. Ibert, 
Legislative Member of Council. ‘ 

3. The Hon'ble Mr. Justice Straight regrets he has had no leisure to consider the provisions of the Bill or 
offer any remarks thereon. 


4. The Hon'ble Mr. Justice Brodhurst believes it is not intended that any Court in these Provinces shall, 
for the present at all-events, have jurisdiction under the proposed Act, and he therefere refrains from offering any 
remarks on the proposed legislation. 


6. The Hon'ble Mr, Justice Tyrrell also has no remarks to offer on the Bill, 
ee 
From C. L. Turrrr, Esq., Ofiiciating Secretary to Government, Punjab, to Secretary to Goy- 
ernment of India, Legislative Department,—(No. 974, dated 26th November, 1885). 
a) Judges ot the Chef Court (Registrar's No, 2582, dated Wird reference to your letter No. 1042, dated the 17th of 
5 uy . dade ~ . * 
(2) Goveram: sat Advocate (No. 370D.A., dated 21st Sep- Jane es oe a desired Pig Lieutenant-Governor 
tembor, 1883), 5 o submit, for the information of the rovernment of Indi 
(3) Bungee al! Ram Rattan, Ral Bahadur (No, 982, dated the opinions of the officers noted on the margin, who tam 
(4) Rai Mola Ram (dated 27¢h August, 1835), been consulted upon the draft Bill to amend the law of Banke 


1885, in the 


(5) Ram Kishen Das, Honorary Magistrate, Delhi (dated 7 3 ae . 
25th September, 10s). ruptey and Insolvency in British Tudia. 

adur Kalllan Slogh, Honorary Magistrate, 

Avnritsar (dated 1st September, 1585), 

', Lahore, (dated Lush Oeiober, 1885). 

ar Mal, Houorary Magisirate, Amritsar, 

(dated 15th October, 1895), 

(9) Baggan Lal, Honorare Magistrate, Amritsar, (dated 
1st September, 1885), 
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from T. G. Warxer, Esq., Registrar, Chief Court, Punjab, to Officiating Secretary to 
Government, Punjab,—(No 2582, dated 13th August, 1885), 


Iw reply to your letter No. 664-9., dated 13th July, 1885, forwarding, for the opinion of the Judges, a copy 
of a Draft Bill to amend and consolidate the Law of Bankruptcy and Insolvency in British India, Tam desired to 
say thatasit is proposed to limit the application of the Bill to the Presidency-towns and curtain other commercial 
centres, the Judges have no remarks to offer on the Bill, 





From E, P, Hexpersoy, Esg., Government Advocate, Punjab, to Officiating Secretary to 
Government, Punjab,— (No. 870-D.A., dated 21st September, 1885). 


1 nave tho honour to acknowledge your letter No. 665-3. of 13th July last, forwarding for opinion draft Bill 
to amend the law of Bankruptcy and Insolvency in British India, 

. 2 Lobserve that the Act only constitutes by its dircet operation fonr Courts of Bankraptey, namely, the 
High Courts of Judicature at Caloutta, Madras and Bombay and the Court of the Recorder of Rangoon, i also 
»bserve that while power is taken to.confer upon Local Governments ange with the provions santion of the 
Governor General in Council, to constitute other Courts of Bankruptey in the territories administer by theny 
the insolvency sections of the Punjab Laws Act (1872) have not been repealed. - 

S moreover 4 am now, and have been for some time past, much pressed with Important references, I trast 
that T may bo permitted to refrain from disoussing in detail measure which js not intended to apply to this 
Province, and which appears to me to be far too advanced and technical for the state of things prevailing here. 





From Bonsez Lat Raat Rarran, Rai Bahadur, to Under-Secretary to Government, Panjab, 
—(No. 982, dated 2nd September, 1885), 


As directed in Your letter No, 844-8, of 39th July 1885, which you have very kindly eont for any romanks 
that I may wish to offer, I have the pleasure to state for your information that the Draft Bill to amend the law 
sf bankeuptey and insolveney in India is worth of maintenance, and that the draft Slatement of Objects and 
Reasons is worth of consideration " 


ly ate to suggest to afford the following remarks after full examination of the documents you have so kind- 


,_ 48.—The cost f ising notices, &o., should be defrayed from the estate concerned, but the 
ie pea sion firpses| peste ‘ iiceeoas 2 the rate of percentage which aftor full consideration the 
Ve ought tofix, = eS" oa as 
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‘we shall need. Shes te , 
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2nd.—In India there are lot of 
and property tartheir sons or brothe 
should pronoutice some kind of pu 


Brd.—To aveid re-occurrencs 0 


















ed mark to be worn by the bankew 
recognized as snoh a man, as in India 





and, winle tieir trade became pes they abstract 
‘are therfselves as insolvent. 

the insolvent, there will be a kind of check over them. } 
4th.—In section 21 I beg that the ‘committee should consist of 8 members, #.¢., 4 from among th 

but know the custom of the city, and the 


otherwise, and afterwards dec 


and 4 who do not any way mixed in the case, 
on the file. 


opinion before passing any order 


pial ovder, if the: 


there are many 


it 





5th —In wy opinion in section 88 the hereditary rights, such 
jnoluded in the estate which must be sold too'and assessed in the 


the insolvent only. 


1 beg to return the papers received with 


. 


your letter under reply. 






kr ‘ try or city, | 
men ’ ‘fo are dealing inthis way, i.e., open a 
Jot of money by sending it to their homes or 
‘Lf some distinguished mark be 


Judge should 


as villages or other landed property, should be 
administration leaving a nevessary portion for 
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From Rai Mera Raw, to Secretary to Government, Punjab,—(dated 27th August, 1885). 


I wave gone through the draft Bill received with y' 
Jad to come to know that steps have been 
fast 85 years. Handing over the matter to 


taken to make up 
the committee of 


our letter No. 8448. of the 30th July; and am very 
the deficiencies which have been observed during the 
editors whose interest is chiefly-concerned in such 


roceedings is a great improvement to bring this law to the point of completion, and I hope it will satisfy those » 


who were sulking at the introduction of such a defective measure 


fav as my experience is concerned, I would 


the qualifications of trustees must be prescr! 
supervision of those whose interest they are to guard. 
2, In conclusion, I request that the Insolvent Estates 


to the guilty debtors, as the number of rejected applications o 


as that of the Insolvency an 


d Bankruptey. As 
to state that Part VIL of the Bill, regarding the small te 
cies, would not work efficiently in a Provinee like the Punjab until the educated party takes lead in the way of 
inproving the commercial condition of the country. Of course it will be received with great satisfaction in Pre- 
sidency and other towns where the people by means of their extensive education are sufficiently enabled to under. 
stand the objects and reasons of the measure in ey I would, however, beg to suggest that for such cases 


often been led to defraud their monvy-leuders. 


Yrom Ramgisuan Das, Tonorary 
Pun jab,—(dated 26th Se 


Iw repty to your No. 844, dated 30th July last, enclosing a draft Bill on the law of Bankruptey for opinion, 


, as they have to manage the estate without the control and 


Courts must be very strict in awarding punishment 
learly shows the bad iotive with which they have 





L have the honour to submit the following remarks. 
In my opinion the Blishould, when enacted into law, be made applicable to the Panjab and North-Western 


Provinces, and the Pistrict Courts empowered to exer 
provisions of the Bill, thongh based 
of comprehension or to be peculiarly su 


their character, and may advant weously be 


as the British Indian Empire is cone 


erned 


and circumstances wherever they may occur 
creditors and as to appointment of trustees 


of trustees or of the committee of inspection 
_ of India, Indeed, there is hardly a case 
‘or realixing assets for distribution. 1 would th 


Mutassal. 


Srcrion 3 (4) and (c) may be fused into one clause. There 


Magistrate, Delhi, to Under-Secretary to Government, 
ptember, 1885). . 


se wuthority conferred on “ the Court" under: it. The 
on the English law, are not so very abstruse or intricate as to be diffieult 
itable to any particular town or city. They are catholie and general in 


extended to the Mufassal. Uniformity of principle—certainly so far 
_—necessitates the existence of one and the same law for identical cases 


in that empire. The 


provisions as to the voluntary management by 


and the conduct of business by the insolvent under the supervisicn 


is-no meaning in kee 


ave not new or strange. They are acted upon every day in this 
in which resort is not had to them as the most efficacious machinery 
wrefore very strongly urge the extension of the Bill to the 


ing them separate. 


Suction 8 (2).—There is no benefit likely to accrue to the insolvent’s estate by allowing a secured creditor to 


realise or deal with his security. Except in cases of 
doubt), no mortgagee can exercise the power of sale, 


English mortgages (as to which even there is considerable 
except through the medium of a Court, and why he should be 


allowed to bring a suit to sell the property and thus entail more costs, which are after all to come out 


insolvent’s estate, is incomprehensible to me. 
a Section 15 (2).—For 3 days I would 81 
fhe section is very little, especially in the case 0! 


to submit the statement. 


ubstitute 10 days, and for 7 days 1 month. The time mentioned in 
f a creditor who has to enter on very difficult enquiries in 


Secrion 15 (4).—The word “ so” before stating should be omitted. ‘So’ would mean fo this purpose, ie» 
for inspecting statement. The penalty should be general and absolute, and not to any, 


circumstance. 


Sxcriow 17 (15) anp Section 18 relate to the same matter, 


easily go into one section or clause. 


Suction 25,—This is a very harsh m 


If it is considered advisable to keep it, 
be expunged. 


then 


easure 


there can be no meani 


ncTION 28 (2).—Wonld deposits come under this or not ? . 
ae croN Blx-'fo this section ald“ Barred debts, obligations without consideration—Voluntary bolt 


shall not be proveable ” 


Srcrion 36 should be omitted and its rovisions added to section 84, which is their proper place. ub 
Section 38.—Add executory sorte tir ne ( ie Spe tees 
SxcT10x 46.—* Or engaged in the Civil service.” Omit t Sd 


lich the assignee or receiver may perform. 
he word “ Civil.” : Ea oper PERT IE 


and with some slight change of language cowl 


and has been strongly condemned reenty by Mr. Jo ol 


ng in the limitation of 





Sxcrion 48 (5).—Add “ Provided that if the panty Ques not agree and feels aggrieved, ho may 1ST 


suit for declaration as to quantum of damages whiel a 
SxcTios 48 (6).—" ‘And on hearing such person” modify into “on hearing the trusteo or such — 


son.” 
Sactiox 49.—Add “(f') Sue debtors.” This power should be conferred on the t 


following section. 


BECIION 64,—The word “solicitor” will have Lo be changed into “Jogal practitioner 


he will be allowed to prove as a debt. 555 













Paul beavcicd it 
It is of no importance 
‘to be the preferable of ‘the two, 
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; stratq, Amritsar, to Under 
ox to Government, Punjab,—(dated 1st epetbe. 1a85(- _ it sind 
Wira reference to your letter dated 30th July 1885, I have th, 


eet 


From Rat Bauspur Kautiax Stan, Honorary Magi 





’ 
e honour to submit f assto the 
Draft Bill to amend the Law of Bankruptcy and Insolvency in ce:tain part of British, india, aad they are as 
follows. 


2. In Section 3 it is neo-ssary that the British India may be defined, that it may bo more 
foreign States comes within the definition. Although the General Clauses Act, I of 1868, olives ‘the Beitse 
India, but still remains doubtful as to its limits supposing for instances—Béluchistdn, &e, &e, » 

8. Inthe same section clause (e) is somewhat harder, that by issuing the process of sule in exocution of 
decree cannot be said that the debtor has committed the act of bankruptey, ¥ 

4. In Section 6, clause (d) paragraph 2nd, where it is said within a year bofore the date of presentation of 
the petition ordinary reside, &0., &o. : 

‘The above clause in the section is not clear to fix the period gives rise to a doubt. . 

5, In thoSection 6, clause I, it should be added that the copy of petition must be furnished to the opposite 
party, that the opposite ee, may come proper and unnecessary delay may not oeenr, ‘ 

6. In the Section 6, clause 5, that the words to take security for payment of debt is to put the hindrances 
in the way, but to ask security for the costs of the proceedings is not so. 

7. Inthe Section 7, clause I, where it is said unless he isin prison, &c., &e., should be added if he is left 
on security under Section 836 of Civil Procedure Code, Act XIV of 1882, as there is generally the case with 
judgment-debtors in execution of decrees of civil court. 

8, Section 17, paragraph 10, provides that the order made on the application may be exeouted as if it were 
adecree, It ought to be for those persons only who wish to got the dividend from tho estate of bankrupt and 
not for others who do not wish to be benefited by the provisions of the Act. 

9. Section 27 is silent. Clause (¢) should be added that who contracted debt recklessly or carelessly, 

10. Section 28, clause I, should fix any poriod in which debt may be liquidated, say 12 years is a reasonable 
time. After that he must declared free from the such debt, otherwise it would be once a bankrupt always a 
bankrupt. 





From Cuora Lat, House Proprietor and Contractor, to Under-Secretary to Government, 
Punjab,—(dated 16th October, 1885). 


I nee to acknowledge receipt of your letter, dated Simla, the 30th August, under cover of No. 844, enclosing a 
copy of a draft Bill to amend the law of Bankruptcy and Insolvency in certain parts of British India, -with 
Draft Statement of Objects and Reasons, for my humble remarks on the same. 

1 have gone through the whole of the draft, and, so far as I can see, I agree with it, except in two or three 
places, for which L beg to offer the following remarks. 

In Section (7), No. 3, the debtor's petition ought to be withdrawn without the leave of the Court, except in 
cases the Court thinks it fit as otherwise. 

In Section (11) the manager for the debtor's estate ought to be appointed by the Court, as well as the receiver 
and the debtor also be consulted. 

Tn (Section 6), No. 6, when persons owing the debtor acknowledge themselves as debtors to the debtor, the 
Court ought to give decree against them in favour of the receiver for the debtor. 

In (Section 23) in cases where debtor is personally required to point out persons owing him, the expenses in so 
doing by the debtor ought to be given him. E 

Also there is required a section by which a debtor may settle with his creditors privately or by appointing 
arbitrators. 

Hoping you approve of the above. 


From Lata Gacar Mat, Honorary Magistrate, Amritsar, to Under-Secretary to Government, 
Punjab,—(dated 15th October, 1885). 


I Bxq to acknowledge the receipt pod fd your favor, No. 540, dated Sth instant, as well as a copy of draft 
Bill to amend the Law of Bankruptcy and Insolvency for my opinion. In reply to that I beg to return herewith, 
under a separate cover, the said draft with my notes thereupon. Some delay occurred in forwarding the draft, as 
Thad to consider it thoroughly. Please excuse delay. F - 
Withia a year.—This seems to bea very long Section 5, clause (d).—The debtor is in prison within» 
time. For it ja just possible that a m may con- the local limits of the jurisdiction of the Court under an 
tract large debts within a year, and he himself be un- order of a Civil Court for non-payment of money, or has 
willing to go to the Insolvency Court'and the creditor within a year before the date of the presentation of the 
may not beable to take any steps. Therefore in my, petition ordinarily resided or had a dwelling-house or 
mee months or 6 months at the most should be place of business within those limits. 
é limit. 
* Rather vague, It ehould be during o hours, Section 15, clause (4).—Any person ‘stating himself 
or some definite time or day should be: q in writing to be a creditor of the bankrupt may person- 
ally or by agent inspect this"statement at all reasonable 
times,* and take any copy thereof or extract there. 
frm *¢ * # Te SS ee Pr 
Signed must be defined made to include sealin Section 16, elause (8),—Such notes of the examina. 
and ing: er Ix — ¥ tion as the Court thinks proper shall be taken down in 
writing, and shall be over to and signed by the 
debtor, and may: be used in evidence against 
. him; they shall also be open to the inspection of any 
+ Fide note to section 15, clause (4). creditor at all reasonable times,t 
T Should be and, It is ve to put the seal Section 17, clause (7).—If the Court approves the com- 
urt on papers without ths Shige asta it. position or scheme, the approval may be testified by the 
Seals aro always in the hands of poons and others of seal of the Court being attached to the con. 
the same class, tr : . taining the terms of the composition or scheme, ort by 
a 5 the terms being embodied in an order of the Court. ©. 












_ Section 42, clause (1).--Every ayes c 
_aAroldance of preference nen ehnte 
. q evezy payment made, 
every cbligation incurred and every y aicial proceed- 
dng tame or suffered by any — unable to pay his 
debts as they become due from hif own money in 
favour of an creditor, or any person in trust for any 
— with a view of giving such ertditor a prefer- 
ence Sver the other ¢ itors shall, if the person 
making, taking, paying or suffering the same is ad- 
judged bankrupt on a bankruptcy petition ted 
within three* months after the date of making, tak- 
ing, paying or suffering the same, be deemed fraudu- 
lent and void as Sgainst the trustee in the bankruptey. 









PART V. 


Trustees. 
Remrnevation of Trustee. 

Section 63, clause (1).—Where the efeditors ap- 
poiat any person to be 
trustee of a debtor's 
estate, his remuneration (if any) shall be fixed by an 
ordinayy resolution of the creditors, or, if the credit- 
ors so resolve, by the committee of inspection, and 
shall be in the nature of a commission or percentage, 
of which one part shall be payable on the amount 
realized after deducting any sums paid to secured cre+ 
ditors out of the proceeds of their securities, and the 
other part on the amount dist ributed in dividend. 

Section 83, clause (c).—The local limits ol the juris- 
diction of a Court appointed by a Local Government 
shall be such as may, from time to time, be fixed, wilh 
the previous sanction of the Governor General in 
Couxcil, by that Local Government within the ter- 
ritories administered by it. 

Section 91, clause (c)—An ap eal shall lie from 
the order of a Court appointed by a Local Govern- 
ment under section 82 of the High Gourt of the 
province. 


Remunera‘ion of trustee. 


PART VII. 
Swatt BankRertcies. 
Section 103.—When a petition is presented by or 
against a debtor, if 
the Court is satisfied 
by affidavit or other- 
wise, or the official receiver reports to the Court, that 
the property of the debtor ix not likely to exeeed in 
value (Aree thousaad rupres, the Court may make 
an order that the debtor's estate be administered in a 
summary mavner, * >. * 
Section 105.—Any person against whom a receiving 
order has been made 
Punishment of fraudulent debtors. under this Act shall, 
in each of the cases following, be punished with im- 
isonment which may extend to two years or with 
Fine or with both; * Ce OR Re OR 
Notices. 

Section 125.—All notices and “apo rege ge for 
the service which 
Service of notices. no special mode is 
directed may be sent’ by prepaid post letter to the last 

known address of the person to be served therewith, 


Section 133 (1).—In this Act, unless the context 
otherwise requires,— 


Summary admivistraiion ia smuil 
ics. 


Interpretation. 

« Province ” means the territories under tho admi- 
nistration of a Local Government : 

“ High Court of the provinee ” means the highest 
Civil Court of appeal for the province: | | 

« The Court ” means the Court having jurisdiction 
in bankruptey under this Act : 

“ Affidavit” includes declarations under any legis- 
lative enactment, affirmations and sttestations on 


honour 

« Ayailableact of bankruptcy "means any act of 
bankruptcy available for a ae, petition at 
the date of the presentation of the peti jon on whi 


the receiving order is made : 





isn be six months; three months is too little a 
me. Konak 


; 


The remuneration of the trustees should be fixed by 
the Court itself in every instance. It will be very im- 
to give this power to the creditors. It is sure to 

abused. 


It will be quite unnecessary to obtain the Governor 
General's previous sanction on a matter like this, The 
words in italics should be omitted. 


The appealable orders should be specified. At presen 
the law (which is the same as thist is very Ps 
tory. Some orders are appealable and some are not. 
Fuither, why should an appeal lie to the Chief Court 
Airect ? This is a hardship. It will be convenient to give 
this power to the Divisional Courts in this Province and 
other corresponding Courts in other Provinces, 

There should be a final appeal to the Chief Court or 
High Court, as sometimes intricate questions arise in 
such cases. . 


Smell Bankruptcies.—This should not be with regard 
to the amount of the debtor's property. It should be 
the reverse, i.e., With reference to the amount of debts 
due, and the amount to make a bar.kruptey small should 
be Rs. 1,500 only, and not more ; otherwise some dis- 
honest people may succeed in arranging that their pro- 
perty may not exceed Rs. 3,000, 


Imprisonment.—Simple or what ? 
Fine.—W hat amount? 


Insert registered between the words “ prepaid ” 
and “ part.” 


These interpretation clauses should be placed in the 
beginning. 








meeting a of creditors is not present 
¥ presented, the meeting shall be adjourned to. the ‘same 
orto ac tira iste ime and lacy 
er day as the rm: i 
ral ci ass being es than sown or mote than twaty-one day a a 
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om Baaoay. Lat, Honorary Magistrate, Amritsar, to Under-Secretary to ; 
Fee ~~ Punjab,—(dated 1st September, 1580). "7°? Government, 


Warn reference to your lether ated 80th July 1885, 1 have to eabmit my few remarks as to the Draft Bi 
to amend the Law of Bankruptcy aud tector certain parts of British India, and they ant as folloven _ 


2. _In section 9 it is neooscary that the British India may be defined, that it may be more elear whether th 
foreign States come within the definition, Although the General Clauses Act, I Of 18p, defines the British 
India, but still remains doubtfal as to its limits supposing, for instance Biluchistdn, &e., &e. 

8, In the same seotion, clause (¢) is somewhat*harder, that by issuing the rocess of sale in execution of 
decree cannot be suid that the debtor has committed the act of Suatintopiey.” : . City 

4. In section 5, clause (d), paragraph 2nd, where it is said within a year before the date of 
of the petition ordinary reside, &c., the clause in the section is not clear to fix the period gives rise toa doubt. 
‘é 5. In the section 6, clause I, it should be added that the copy of petition must be furnished to the opposite 
party that the opposite party may come proper and unnecessary delay may not oceur, 

6. In the section 6, claase 5, that the words to take security for payment of debts is to put the hindrances 
in the way, but to ask security for the costs of the proceedings is not so, 

7. In the section 7, clause I, where it is said unless he is in ae &v., &e,, should be aided if he is left 
on security under section 336 of Civil Progedure Code, Act XIV of 1882, as there is generally the case with 
jalgment-debtors in execution of decree of civil court. 


8. Section 17, paragraph 10, provides that the orler made on the application may be executed as if it were 
a decree, 


It ought to be for those ions only who wish to got-the dividend from the estate of bankrupt, and not for 
others who do not like to be benefited by the provision of the Act. ; 
9. Section 27 is silent. Clause (¢) should be added that who contracted debt recklessly or carelessly, 


10, Svction 28, clause I, should fix any period in which debt may be liquilated, say 12 years is a reasonable 
term, After that he must be declared free from that said debt, otherwise it would be ounce a bankrupt always. 
bankrupt. 


ition 





From Officiating Secretary to Chief Commissioner, Central Provinces, to Secretary to Gov- 
ernment of India, Legislative Department,—(No, 4134—202, dated 24th October, 18385). 


1 ax directed to acknowledge your No. 1043, dated 17th June last, forwarding for opinion a draft Bill to 
amend the Law of Bankruptcy and Insolvency in British India, 


2. The still will affect only the Presidency-town. the four chief towns in British Burma and the few large 


commercial centres to which it may hereafter be extended. ‘There are no large commercial centres in the Central 
Provinces at present, and the likelihood of the extension of the Bill to any town in these provinces in the future 
ix remote. Under these circumstances the Chief Commissioner does not think it necessary that he should make 
any observations on it. 


3. The Bill was-sent for opinion to two selocted oMoors, Mr. J. W. Neill, Officiating Judicial Commissioner, 
anl Mr. Venning, Comnissioner of N: agpur. Neither of these officers has offered any criticisms on it, 





From 8. 8. Syaes, Esq., Officiating Secretary to Chief Commissioner, British Burma, to 
Secretary to Government of India, Legislative Department,—(No, 252—26-L., dated 
15th December, 18$5). 


T ax directed to acknowledge the reosipt of your letter No. 1044, dated the.17th June Jast, regarding a 
draft Bill ee amend the law relating to a ated and Insolvency. 


2. Tam now to submit copies of the letters cited in the margin, which contain expressions of the opinion 
From Judge of Moulmein, No. 129-3, dated 24th August, of the R ler of Rangoon, of the Judge of Mo mein, 
1s. and of the Rangoon Chamber of Commerce on the provi. 
igs.” Nevorder of Rangoon, No.164—B1, dated 20th August, sions of tho ot ; The seal of oe jeerned Juticial Caso 
From Secretary, Rangoon Chamber of Commerec, dated 6th missioner is still awaited, It wi submitced in due 
December, 1885. . course. The delay in replying to your reference has been 
occasioned by the Chief Commissioner's desire to be in ion of the views of the Chamber of Commerce 
and, if possible, of the Judicial Commissioner, before taking t!e matter into consideration, 


4. The Chief Commissioner agrees that for the pr as regards this province, the new Act should’ 
apply only to the four principal seaport towns. By ket xLy of 1885 er has been conferred on the Chief 
Commissioner to transfer the jurisdiction in insolvency matters of ecorder of Rangoon to the chief Civil 
Courts of Moulmein, Akyab, and Bagsein in respect of those tow: Subject to the assent of the Governor 
General in Council, a similar power is conferred: on the Chief Commissioner by sections 82 and 83 of the Bill, Tt 
would seom necessary to take care that the provisions of the Bill should not conflict with those of the Act above 
cited. But the Chicf Commactoner does not support the sw ion made by the Judgo of Moulmein that the 

bale ae exercised hy the Local Government of setting tatters jurisdiction on and withdrawing it 
‘tie as oF enim, Court should be annulled by the coustitution of that as an Insolvency “Court 






propor malo by Mz MacEwan that wet shouldbe taken 

ngoon the limited jurisdiction in bankruptey matters 

a Fac ER la 
oh ee eee atis ant eken iy 









section 91 the particular High Cou which 
priately lie to the Court of . Reootde of R ees . 

6. The Chief Commissioner solicits special to the opinion of the learned Recorder 
marr 4 to the views stated in paragraphs 5, 6 and 7 of his letter, which seem to be wo of 

seems very important that the application of the Jess cumbrous p' ure (section 108 of Bill) shoul 

extended so as to embrace cases where the assets ate, apparently, not more than Rs. 10,000, Mr. M ackiwen's 
figures, namely*, 91 insolvencies, Rs. 28,74,000 of debts, and only Rs. 43,000 (less than 2 per cent. of 
recovered, by the Official Assignee in all, do not warrant sanguine hope that bankruptcy proceedings wil u 
benefit the mass of creditors, There is perliaps, therefore, the more reason for attempting, when 
under revision, to free innocent debtors fro“a Soule part of the pains and penalties now accruing to 
and their families frqm mon-fraudulent debt, 

The recommendation made in paragraph 8 of Mr. MacEwen’s letter regarding the abolition of 
jurisdiction in the same Court also commends itself to the Chief Commissioner. iS 

7. Mr. MacEwen’s report contains.« recommendation for the abolition of imprisonment { 
debt. |The learned Judge is clearly in favour of such abolition, though he mentions that the retention of this 
penalty has been practically decided upon. The Chief Commissioner does not know how this may be, He 
ventured previously (letter No. 679—d-L., dated the 21st July, 1882, to Home.Department) to show cause for the 
total abolition of imprisonment for non-fraudulent debt. He still holds to the same opinion, He: 
referred to the J vdioial Commissioner certain cases of imprisonment for civil debt in the hope that the 
Judge would advise or comment upon the matter, if anything of interest-or value results from this recent 
reference and discussion, the papers will be Jaid before the Government of India. 















































From D. G. Mactrop, Esq., Judge of the Town of Moulmein, to Junior Secretary to Chief 
Commissioner, British Barma,—(No. 120—2, dated the 24th August, 1855). 


Tx compliance with the request male in your letter No. 100—26L. (Judicial Department, Legislative), 
dated the 6th ultimo, I have the honour to offer the following opinion orf the Indian Bankruptey Bill. 


In dealing with the first question raised in the 11th parerept of the Statement of Objects and Reasons, 
namely, a to the extent to which the proposed Jaw shoul be applied locally in British India, it is necessary 
to beur in mind the main object of a bankraptey law, which je to relieve honest debtors from the punishment of 
imprisonment for debt. The securing of the debtor's property forthé benefit of his creditors is really subsidiary 
to the relief to the debtor, and the question, therefore, should not be entirely judged with reference to ‘the exist- 
ing machinery fur working the proposed law for the benefit of creditors. 


The question, however, as discussed in the Statement of Objects and Reasons of the Bill, is not, as it was in 
ithe correspondence in 1882, whether it is advisable to abolish ni ggg for debt, but whether the privileges of 
‘the proposed law shoald be extended to debtors in India generally, or only ton favoured few who have the good 
fortune to be inhabitants of the small local areas to be brought under the operation of that law. 

Allowing even that there are differences between the circumstances of indebtedness arising in commercial 
seaports and those occurring in the Mufassal, it seems to me desirable to have only one insolvency law for the 
whole of India, and this, as stated in paragraph 11 of Statement of Objects and Reasons of this Bill, might be 
effected by inserting in the proposed measure a chapter providing the modifications and simplifications eer to 
anit the requirements of Mutassal Courts. Chapter XX of the Civil Procedure Code has been, if not long enongh in 
force to pave the way fora measure such as the present, sufficiently tried to show the necessity for its very 
considerable amendment, if not for its abolition, aud I consider it unadvisuble to retain it in preference to ® 
simplified but complete insolvency law. ‘ 

If it should inthe end be decided not to frame an Act applicable to the whole of British India, it should, 
I think, at least be left optional with persons resident beyond the local limits of the Courts with insolvency 
jurisdiction to avail themselves of the Penedit of the insolvency law. Cases are conevivable in whieh it may be @ 

198 hardship to debtors and creditors to got insolvency affairs ‘administered by a Court havin jurisdiction under 
the propose: ineasure than by the ordinary local Court with limited powers under Chapter X X, Civil Procedure 
Code, such for instance ax the case of n devtor who resides just roatiide the limits of an Insolvency Court or bas 


considerable property within such limits. 
Geming to that part of the Statement of Objects and Reasons which refers to the difference between the 
Bill and the law on which it is modelled, I would remark, in regard to'the question of jurisdiction to entertain 
Jieations for a declaration of insolvency, that by reason of the diffu: in the case of natives of 4 
e fact of residence at all, it seems desirable to amend ‘the provision by including the onal carrying onof 
business or working for gain as grounds of jurisdiction. This would alford creditors and easier means 
of proving the point of jurisdiction, which would probably be frequently raised by reason of the limitations 
imposed on it by the draft Bill. t E mise 
As regarls the provisions of the Bill, it is not easy to foresee how details, for the most. 
English modes of business, would work in practice in India, My remarks, therefore, will be 
fined to what appsar to me to be omissions in the Bill rather than to criticising the propristy or 
proposed procedure. : ge 
‘Boction & (1)-—XE itis intended, as T think it mast be, to give the Court powts fe release the debtor from 
sail if he should be there when the reczivin order is male, provision for that should be made h 
ing the Conrt to order the release of the debtor wheresoever he may be confined. ‘The power to 
oven if the jail be without the jarisdiction of the Court, is necessary in view of the different 
confer insolvency jurisdiction. ~ "awe 
(2)—Under Act XXVIII of 1866, the power of sale is only conferred in respect 
English law is applicable, and unless this provision is limited to the exercise of such 
‘be entitled to ze their securities by suit to the detriment interests of the’ 
the exponses of the suit would oozasion. is remark should be read in connexion 
presently make in reference to the rights of mortgagees (infra ; 
Section 19 (4).—Provision similar to that provi 
‘the debtor from jail if not released at the time of the receiving otder. 
8 : Section 26 (1).—The right to sammon others than the débtor should 
~~ Code, with reference to the means of communication between their place of 











































: ; angoonin'Moultaely ns 
Pate : in mel 
been veatad in sulmain, these sections should by altered so ns to sive Court 
jurisdiction in operation of tho proposed Act, Reco 
Part Vi.—tThe usefulness of this chapter would be extended b providing that the Official Receiver shall 
not be required to pay the court-feus prescribed for dings in Court for the recovery of debts, but rae 
ue for suc! shall be a first-charge on any deere that may be obtained by him, orethat it shall be 
payable out of eh funds of the es ate. The mf also of investigating small claims of insolvents 
must, I should think, act prohibitively against the institution of suits for the recovery of such claims, * If such 
quits were allowed to be brought on the statements made by insolvents in their schedules, greater res ibility 
wonld attach to.such statements, and the burden of the suit would be hay, ole on the person who, but for 
the intervention of the Receiver, would be the party to sue. The Official iver of cour would be bonnd to 
satisfy himself as to the legality of the claim as disclosed by the facts stated in the schedule, but e other 
facility should be given him to realize the pro vrty of the de’ tor in the way I have indicated, Noo of the 
vules of the Caloutta High Court, framed under the present Insolvency Act, provides that the Official Assignee 
may sue without ti pa of office fees if ho have no funds, but this not inclade stamp-duty, to which my 
remarks are intended to apply. " 

Second Schedule 12 (c).—To meet the case of mortgageos whose securities exesed in value the amount of 
the debt, corresponding rights should, I think, be to the trustee to fore: a sale of mortgaged property at a resery- 
al price equal to theamount due onthe mortgage, as the trustee may not always bein a position to redeem, 

The trustee should also have the right to sell the equity of relemption in mortgaged property if the mort. 
gagee does not svek to forvelose his mortgage within some specified time. 


































From R. 8, T. Mackwen, Esq., Officiating Recorder of Rangoon, to Seeretary to Chief Com- 
missioner, British Burma,—(No. 164—51, dated the 2Uth August, 1835). 


T nave the honour to acknowledge reésipt of your letter No. 100—26-L,, dated 6th July last, forwardin, 
copy of a draft Bill to amend the Law of Insolvency and Bankruptey in India, and asking for an expression o! 
opinion on the provisions of the Bill. 


2, ‘The Bill itself is a lange measure and deals with a somewhat difficult and complex subject. It is drawn 
on the lines of the recent Knglish Bankruptcy Statute, and would require much more time than I have at 
resent at my disposal to examine its provisions in detailand consider their probable effect in the event of its 
lontus law. But I may say that a new Act dealing with insolvency and bankruptey in India has long been 
felt to be a necessity, and I think the gencral feolmg has been, both amongst lawyers and commercial men, 
‘that any measure of the kind which is un ken should be as clear, simple, and effective as possible. Whether 
this Bill fully answers these requirements itis difficult to say without a much moro minute examination of its 
provisions than I am now able to give to it. 


3. Part I (sections 3— 29) of the Bill deals with the proeedure to be followed from an act of bankruptey 
to discharge, and in eases of large bankruptcies, where the bankrupts are traders and the property for distribu- 
tion is considerable, the provisions are no doubt to the advantage of creditors, bat they are more cumbrous than 
under the present system, and will lead to greater expense in the administration of bankrupt estates. They will 
add considerably to the work of the Conrts and of the Official Assignee (called Official Receiver in the Bill), and 
appear to contemplate (in large caves at least) the appointment of a trustee, other than the Official Receiver, in 
each lankruptey. ‘Lhe appointment-of such a trustee, except in large and intricate cases, seems unnecessary and 
undesirable. If generally adopted, the effeet would be to take all bankrupteies likely to render reasonable remn- 
neration to the trustee out of hands of the Official Receiver and Trustee and to leave him with only such 
cases as would yield little or no returns ; and as he is not a salaried officer, but dependent wholly upon commis. 
sion for his own Jabour and the cost of his establishment, it would be difficult, if not im pssible, to seenre the 
services of competent persons as Official Receivers. If the commission to come to the Offieial Receiver is likely 
to be inadequate, the Government will have to pay a high salary to the Official Reesiver and the cost of his estab. 
lishient. For the duties imposed ‘by the Bill on the Otlicial Receiver are considerable and important, and must 
be performed by a professional lawyer. At present the Official Assignee and his establishment cost the Govern. 
nent nothing, No doubt section 20 leaves it in the discretion of the Court to appoint an independent. trustee, 
but the appointment might be applied for by the creditors: the Official Receiver would probably object. At all 
eveuts there would be a conflict of interests, and it might be difficult to refuse an application by the body or 
4 majority of the creditors, Such applications would never be made in non-paying bans rupteies, and the prac- 
tical effect might be to leave these ey no others in the hands of the-Oflicial Receiver. It seems to be considered 
that there would be difficulty in finding non-official persons qualified and willing to set in such cases, I do not 
think this is so mneh to ibiapeahandek, as the competition there would be for paying trusteeships. There are 
always a considerable number of “persons ready to offer for any business that may be expeeted to pay, and sub- 
section (2) of section 64 contemplates the appointment of solicitors. It appears to me, therefore, that unless some 
restrictions are placed upon the appointment of non-official trustees, there is likely to be a good deal of competi- 
tion for the business, and if appointments were freely. made, it would be with the result just indicated. On the 
Whole, I think the business is likely to be. better ‘rmed in the hands of a responsible professional Official 
Receiver, and, in addition to the discretion i upon the Coart in the matter, I think no appoiutment of a 
non-official trustee should be wade éxeept upon a resolution of three-fourths in number and value of the ereditors, 
etcotion (2), then altered to this effect. 


4. The Bill (section 63) provides for the remuneration of non-official trustees, but it does not appear how. 
the Official leaciver pyrite viet if it. is intended that he shall be a salaried offiver and receive no 
commissions, then will he inapplicable. ‘But if he is to be on the footing of the present Official 
Assignee, they a rving of.consideration; and if he is to be a salaried offiocr, it may be well to enquire 
are to be met. The only court-fee chargeable in insolvency cases 

the fees for serving notices go to the messenger and “not to the 
dnit. sne; uusesenertily complex for the barge neaiber of ‘wnall hen: 
of "Goutts et ‘present. < apd Part VIL provides as 
‘cases, It isonly in eases where the property to-be administered does 
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not exceed Rs. 3,000 that: 

Court during the past iis an 
20 insolvencies, aggregatil 4,54401 
total ree »veries amounted to Rs. sand 0 

Assignee recovered for distribution amongst . " 
1883, out of 22 insolvencies with total Jia! of Rs. 14,17,824 and sched: 
Rs, 3 was all that was recovered. Of this sain, Rs. 60,030 was secured, 
Official Assignee called in. “hae : y 


In 1884 tho total liabilities in 49 insolvencies was Re. 10,038,035, The assets as per schedule 
Rs. 7.82,933, the recoveries to Rs. 56,446, of which Rs. 39,782 was secured and the Official A 
Rs. 16,664. « { 1 “te 

Tt ig not quite clear what “p ‘of the debtor” in section 103 is intended to cover. If 
scheduled assets, then Chapter VIT would 9 ply to-abont one-half of the business in this Court, 
insolvencies shown in the statement it w apply to 47. Having regard, however, to the results in 
ing 44 cases, it appeays to me that the limit might very well-be raised to Rs, 5,000, and I think itm 
safety and advantage be raised to Rs. 10,000, In three oaly out of the 91 cases has property of 
of Rs. 10,000 and upwards been alministered, and in seven cases has property between Rs. 6,000 and Rs, 
Been recovered. In the remaming 81 cases the property actually administered was less than Rs. 5,000. 
cases absolutely nothing was recovered. Tue provisions of section Lt relating to meatings of creditors ¥ 
inapplicable to the whole of these 81 cases. 


In 9 out of 10 of these cases the insolvents ouly ome into Court for the ‘purpose of obtaining protec. 
tion order, They are either in jail in exeoution of a Civil Court deevee or are threatened with arcest ; ‘San AS 
little or no property—in many cases absolutely none, They are nearly all petty trailers or impecunious | 

and other persons ; the number of their creditors and the individual debts are sinall ; there ix suldom inneh, if any, 
opposition, ‘and the whole business in these cases is of a simple aad rudimentary characler. To apply the pro- 
visions and machinery of this Bill, to any great extent, to. these cases would, in my opinion, ae mistake, 
‘ho cost, trouble, and delay would far exceed ths benelit to be dertved. The estates would not bear the cost, 
which would therefore fall upon the Government. - 


6. Ihave very little doubt, although I have not the means of testing my opinion by returns, that in the 
presidency-towns the results will be found to be much the samo as here. I think that if there was no impri- 
sonmout fur debt there would be very little inso-venoy business in India; at all events it would be confined to 
bond fide trailing backruptcies. It seems to me that, no matter how stingent a bankruptcy law may be made, 
it will be taken advantage of xo long as imprisonment for debt continnes, and the Courts will be resorted to by a 
class of debtors who ought not to be able to get rid of their debts by means of an Act of this kind, : 


The true remedy is abolition af imprisonment for debt. Itwould cartail credit, and be immensely to the advan- 
tage of the public and the administration. of justica. . 1t woull practically abolish ‘small bankrupte’es, save much 
Jogislation, the time of the Courts, and the expenditure of public money. T understand the. question has lately 
+ cen considered and it has been deci led to retain imprisonment for debt. I think, however, it is well worthy of 
- farther consideration in connection with the subject of insolvency and this Bill. 5 ‘ 


7, Section 103 (4) provides that the committee of inspection may be dispensed with in small bankruptcies, i 
and (c) allows for other modifications by rules. But this is an iy convenient arrangement, and the power to make — 

‘yules which absolutely annul the direct provisions ofan Act is often guest - J think where. modifications. 
ave considered necessary they ought to be made in the Act itself in tis pa Tam opinion that all the provisions ’ 
relating to meetings of ereilitors should be dispensed with in small bankrupteies, and that this modification should 
precede or follow clause (6). : 

8. Tam also of opinion that in Courts where the Bankruptoy Act is in operation, Chapter XX of the Civil 
Procedure Code should not apply. The double jurisdiction and proosdure lead to confusion, doubts, and un- 

‘cortainty ; persons will not know which procedure tocome under, and objections and difficulties will-be raised. 

* Awit ix, Chapter XX has been very litile used in the Courts now exercising insolvent jurisdiction, There is not 
ginzle instance of it in this Court, and until the High Court of Calcutta lately held that itshad concurrent juris- 
diction under the Civil Procedure Code, the power was doubted, At ull eveuts it had not been freely exercised, 

I am of opinion, therefore, that one of two coarsas ougiat to be followed with regard to this part of the subject— 
(1) Addition! provisions ought to b» added to Chapter XX to provide more fully for small bankrupteies, 
) and they should be omitted from this Aet Altogether ; or ~ : ¥ 
(2) Part VII ought to deal with them eutirely and be the only law in the Courts to which the Act would | 
3 apply, and Chapter XX of the Code should be restricted to Courts in which the Act did not apply. 
I thiak the sevond is th» preferable course, and that their proper place is in this Act; but the “procedare 
should, as nearly as possible, be that of the Code. ee 
9. This Court “has not nt present the machinery mecessar, to o out the isions of the Bill, 
and‘even if «Chief Court should be constituted for British Baris tt will ps some addition to its establish- 
went to work the Act properly if all bankrupteies, where the property likely to be realized exceeds Rs, Ww 
to be made subject to the full provisions of the Act. The priveipal Civil Courts at Moulmein and. a 
lately boon invested with insolvency jurisdiction, and certainly they have not, and are not, likel, to 
establishments neosssary for the purpose. The jurisdiction mightno doubt revert to the 
jn a Chief Court, but I think it would be a very, great hardship. to persons resident in 
them to come to Rangoon in ull eases of small bankrapteies. ‘he principal Civil Courts in 
competent to deal with small insolvencies, and with a simple apa they would not require 
ments. I think, therefore, that this is a matter of considerable importane: so far as the p 
provinee are concerned. > 


10, Section 88 confers certain powers on the Judges of the Presidency ‘Small Cause 
jection to this provision. It will relieve the High Courts of a great deal of purely fors ‘ 
of potty unopposed bankrupteies, and. T presume the roles contemplated : ( 
limit beyond which these Courts could not reevive or hear bankraptey pe d 
a Chief Court for British Burma _ has been taken to extend the Preside 
Rangoon. Similar power ihight ‘be taken to extend, at any time, the provisions 
Court of Rangoon, although i could not at present recommend that e 
exercised by tie Rangoon Small Canse Court, But if that Court js reconstit 
nnd the necessary establishments are allowed, there is no reason why-it should not) 

ibe: * err * 


















f 
| 





























. Presidency Courts. 


1, Lentirely approve of the penal scoti think 
sled tul-the casce Chick ssise’a eee wer a sida 





Statement showing Scheduled Liabilities and Assets and Recoveries by the Official Assignee 
during the year 1883, 
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oon Chamber of Commerce, to Secretary to Chief 
rma,—(Jated the Sth Dpoerber, 1885). 

$ No, 101—26-L., dated the 6th July, 1885, aski in- 

@ law of bankraptey and Insolvency in British Indian sparc 

was a matter involving legal knowledge for « contplete 

of the Cha:nberdid not feel themselves qualitied to express 

their legal adviser, and I am directed to forward to you his 


amendments, “ 
er to apologise for the delay in submitting an opinion on this matter, a delay which was 


sioned by the references which Mr, Gillbanks, the Chamber's adviser, had to mak ‘ey 
ierion in Bngland on thé saine eubject. ; en veaes make as to the cdurse of legis. 








Note by Mn. J. C. Giutpanks, Barrister-at-Law, Rangoon,— (dated the 5th December, 1885). 


From the Statement of a and Reasons attached to the proposed draft Bill to amend tho law of bank- 
raptey it would appéar that in 1870 a proposal of Sir James Stephen's to introduce virtually the English Bank. 
raptey Act of 1 was by general opinion negatived as being too complicated for the mofuasil and because the 
principle of voluntary connect by creditors was considered unsuited to India. We think that for the same 
reasons the present propose{ Bill is unsuited for the mofassi] in Burma. A proposal in 1881 to amend the exist. 
ing insolvency law was rejected on the ground that the law required recasting rather than amendment. We fuily 
agree with this opinion. and we believe that nothing short of re-casting the law would be satisfactury. The pre- 
sent law does not seem to us to be curubrous, though it certainly is defective and out of date. 

The oe Bill adopts the English Bankruptey Act of 3883; thus we at once from legislation in 1848 
(our present nsolvent Act is dated 9th June 1848) to an Act of 1883, a gap ears in legislation. We consider 
that it is eminently desirable to assimilate the law in force in India in \asilectby to that in foree in England 
and thus to afford our Courts the advantage of English decisions, ’ 

In the face of the opinions clicited by previous proposals we are not prepared to recommend at present that the 
proposed Bill should extend beyond the limits of Rangoon, Moulmein, Akyab, und Bassein as far as Burma is con-_ 
cerned, but we think it desirable that 4 provisy should be inserted givin power to the local Government to 
extend the Act to other places in this province when it shall be deemed desirabla or necessary. Further, we 
consider it advisable that the jurisdiction in hankruptey shall be vested in the Gourt of the Recorder of Rangoon 
(or such Court as may be constituted in its plage), except as to Moulmein, where there is already a Judge, in 
whose Court the jurisdiction might be vested with a right of appeal. Provisions on this point must, however, 
await the passing of the new Burma Conrts Act. 

Some of the most important provisions of the Bill are those which apply to a composition in satisfaction of 
the debts dus from the baukrapt, or for a sche:ne of arrangement of his afatrs. These provisions remove some 
of the gravest defects of the existing Indian insolyency law, and they show the enormons gap in our legislative 
enactments, for the principle of deeds of arrangement, by which the property of an insolvent trader was made 
available for the common. benefit of his creditors-without his being adjudicated a bankrupt, was introduced in 
England as far back as 1825. Now, without any preparatory legislation it is proposed at once to rogress from 
our legislation of 1848 (which was then more backward than English legislation) to the latest English enactment. 
We must admit that we are legally aavisod that it appears somewhat doubtful, whether as the proposed Bill is 
shorn of whatever advantages were expected from the control of the Board of Trade, it is desirable to follow 80 
closely the English Act of 1883. 

Tt may be broadly stated that the chief defects of the English Bankrnptoy Act of 1869 were in the provisions 
for liquidation of the debtor's affairs by arrangement and composition. Those defects, it has been alleged, aroxe 
mostly from the improper use of proxies and the supineness of creditors, which led to the adoption of inadequate 
¢ mpositions through the influence of the debtors’ friends and from the want of control over trustees in bankraptey 
in case of liquidation by arrangement, the trastees being exempted from the control of the Court. 

We presume that the principle ‘of liquidation by arrangement under the voluntary management of creditors 
is no longer (as in 1870) considered unsuitable to India, From our experience in Rangoon and Burma we do not 
think the principle unsuited for this province. We may add that many instances of a desire to carry out such 
arrangements have come within our experience. Sometimes they have been frustrated because there was no 
method of making them compulsory, and no control could be exercised by the Insolvent Court. A similar want 
has been felt when a petition has been withdrawn upon arrangement with creditors. 

In so far as a provisional order is only made for the protection of the bankrupt’s estate when necessary in the 
first instance, and the creditors are to have a voice in deciding whether the debtor shall be adjndicated a ee 7 
or his affairs bo liquidated by composition or arrangement, we approve of the principle of the proposed Bill. If 
it appears that the approval of the Court, which is necessary, was obtained by fraud, or if it appears that in con- 
sequence of legal difficulties, or for any suffivient cause, the composition or scheme cannot roceed without in- 
Justice or undue delay to the creditors or the debtor, the composition or scheme may be annulle without se: jon 
to anything lone under it, This is a departure which we approve thoroughly ; but at the same time we feel some 
doubt as to whether the proposed Bill is adapted in details to Indian circumstances. It is extremely stringent in 
‘uany of its provisions, and we think complicated, We should prefer an Act embodying the main principles and 
features (with the exception of the important changes just noticed, which should be e fted) of the English 
Bankruptey Act of 1869, which was not found to work , and could have been amended without much if. 
culty, rather than a close yy ofan enactment, which has not been in force for two years, and of the working 
of which doubts have al been 4 j 

Wo ase hardly prepared at present to recommend the abolition of Secreta for debt or the introduction 
ao of the Debtors Act, 1869, than the proposed Bill contains, ‘ 

The duties to bo discharged under the English Act by the Board of Trade oan, we conceive, only be under. 
ghee by the Courts through properly appointed officers, The appointment of such an officer is much needed in 
arma, rae : A ' 


We can bject in preservi eet iiistindlbiia bebwresa' celery all nonsandeve, 

The Tinta ad the qdeiadchiont of the ‘Court, and the orogtpead from the ee | provisions of the 
jaklish Act, are adapted to this provinoe, and we think that domicile should be rejected as a ground of 

lel 4 ¢ er iu Ye F mn vi 

With to bankruptey being a disqualification for certain officers. We consider that a provision for the 
Temoval of the di ona bakrapty bing annlled ight be proved for. j 3 
fimo Sections 30 n interpre he provisions of section 295 of the Civil Procedure Code as to the 










by , ; 
at which an 8 title b complete as against rival decree-holders will be that at which 
it becomes eas @ trustee | beak ptcy. This seems to be a sufficient provision, and one which 
itis dsable to mot ne ee With » decision in the Court of the Regorder of ‘Bangoon 
are decisions. : 


At pees Sent aes fended the Small. Causes Court by. joriadistion tn benkraptey in 
psigtane lai vty ip grates tbe inaertedy tobe exeriad 















Jess than Rs, 500 has been levied by seizure and sale of his goods. : 
Section 15(2).—The time for filing a staternent of, and in relation to, his affairs by the debtor 
short ; it is true that the Court may, for special reasons, extend it. By the present Act a debtor 
time as the Cpurt may ran toe pti’ yet ; a 
f Section 27, relating to the discharge of the bankrupt, especially 3. (a), which 
accounts as are usnal and proper in the business carried on by him and as sufficiently 
actions and financial: aiitea for three = pd his bunkraptey. For the presen 2 
sions of section 48 of the Bankruptcy Act of 1869 would suffice for Burma, which are shortly as fol 
astent of creditors ¢o closing of bankruptey by jal resolution; (2) that he has paid eight annas 
unless prevented by trustees conduct ht for which the bankrupt is not - respe 
they desire his discharge, unless he has made default in giving up property required 3 
that he is being prosecuted under the Debtors Act, 1869. This might be coupled with the pro 
Bankruptcy Act, 1869, as to the status of an undiseharged bankrupt (section 64). ‘ 
Section 28, i ge ikely to make settlements on age 
it does not touch the case of immovcable property which is bought by a debtor and conveyed to his 
Such transactions are, unfortunately, not uncommon, and some provisions might be inserted 
Partially provided for in section 41. y pene 
‘Section 84, restricted to Rs, 500. Under the present Act, no restriction as to amount. The rate of interest, 













































4 por cent., is very low ; the usual ‘Court rate allowed is 6 per cent., 9 per cent. being an ai rate of interest. 
Section 38.--Property not divisible anves creditors, only Rs, 200, At present Rs. 300. A the present 
state of exchange this is much below the value allowed by the English Act, 1883, nearly £20 (111) of this section 
‘Act on the words “ in his trade or is” are inserted, 


is less stringent than section 28 of the present Insolvent 
Having regard to the abolition of the distinction between traders and non-traders, it would seem hardly desirable 
to insert these words, but rather to continue the former provisions of the reputed veneetitp oir ; 

Considering the heavy stamp duties exacted in India, and that certain conveyances, le rs-of-attorney, &e,, 
are by section 75 of the present Insolvent Act exempt from stamp duty, we hope that a section similar thereto, or 
to section 144 of the Bankruptey Act, 1883, may be inserted in the new Act. 

The provision that a creditor may convey his dissent to a composition or scheme by a letter in a prescribed 
form attested by a witness, section 17 (2) does not appear adapted to this country ; @ more formal attestation is 
necessary: 

To nection 59 it will he necessary to insert: such provisions 
being a High Court; but this will depend on the new Burma Courts ‘Act as far as this province is concerned, 

We consider that it is unnecessary at present to introdace the most stringent provisions of the English 
Bankruptey Act of 1883, as they ave, we think, not adapted to the circumstances of this province. And for 
the present, and until the English Act of 1888 as been longer in apesetiome and its advantages practically demon- 
strated, we would suggest that the main principles ‘of the Eng ish Bankruptcy Act of 1869 should be adopted 
with the requisite amendments, already mentioned, ‘and with the adoption of the prineiple that the jitors are 
to have # voice in deciding whether the debtor shall be adjudicated a bankrapt or his affairs shall be liquidated 
by composition or arrangement, We hold that less so, ar and greater simplicity is necessary both to ada 
the Act to Indian circumstances and to render it possible for our Courts and their officers to work an Act whi 
will be such an enormous stride in legislation. Finally, we are glad that there has been a return to the 
and Sema neual nomenclature, and that the terms‘ bankrupt » and‘ bankruptcy’ will replace insolvent’ and 
‘insolvency.” : 








From E. 8. Symes, Esq., Officiating Secreta to Chief Commissioner, British Burma, to See- 
retary to Government of Intia, Legislative Department,—(No. 269—8L., dated loth 


January, 1886). 


Wira reference to paragraph 2 of my letter No. 352—26 L., dated the 15th ultimo, 1 am directed to submit 
a copy of a note by the Judicial Commissioner on the Bill to.amend the Law relating to Bankruptcy and 
Insolvency. aT A, . 
Note by Judicial Commissioner, British Burma. e3rE 

Have co! the Bill with the English Statute, 46 & 47 Vic., cap. 52. With very few alterations the 
Bill reproduces the Statute. To criticize the Bill is in’ effect to discuss the Statute, which became law in 
England after very full consideration, ‘and which is the outcome of the experience of some twenty years of the 
woiking of the Statutes which it displaces, That Statute came into force just two years ago. 1 have no es- 
perience of its working and-I can find very few cases bearing upon it. Ree ~-| 

It is desirable that the bankruptcy law of the Presidency-towns should as closely 
England as local conditions will allow, Tapprove of the proposal to restrict the op 
areas in which business is usually conducted on Western usages. As far as ny own 

rt of the provisions of the Bill are unsuited to the small bankruptcies bats usually come bx 

the interior, and those Courts have no agency for working the Biil. nse 


— 


From E. Stack, Esg., Officiating Secretary to Chief Commissioner, Ass 
Government of India, Legislative Department,—(No. 1047, dated 7th 
Iw reply to your letter No. 1045, dated the 17th June, 1886, 1 ain directed to say that 

il] to amend and consolidate the. 


thinks it unnecessary to offer any remarks on the Bil) 
Insolvency, as the proposed Act is not likely to be wanted in this Province. 






























From A. Mantinvatn, Esq., Secretary to Chief, Commissioner, 00 
ment of India, Legislative Department,--(No. 610—70, dated 
Lam directed to acknowledge the receipt of your letter dated # 
for an expression of the Chick sae rye a jratt Bil 
ae ate in Betis India, wit Gradt Btshennat et " 
roa In » lam 
-muitcd to the + shecitoetsi : the joes rao it is 























‘ ® “ : > 3 $ ; Sol, PRR Ayaan cael 
From J, R. Fizornaty, Esq., Secretary for Berar to Resident, Hyderabad, to Secretary to 
Goverument of India, Legi ive Department,—(No, 570G., dated 7th December 1885). 
Tam directed to acknowledge the receipt of letter No. 1048, dated the 17th J. , for ing, 
_ Lam Bat and Tunttvegye tae 


of the Resident at Hyderabad, a draft 0 amend the Law of Bankruptey 


A iste ahah Melber that, as the operation of the Bill is by paragraph 11 af the Statem 
Objeags 4 Ticon expressly an closely limited to certain seaport tote and sli prt «ed 
nope, in the Hyderabad “Assigned Districts, Mr. Cordery has no observations to offer in the matter, 


From R, Betcuampers, Esq., Registrar, High Court, Calcutta, to Secreta: to Government f 
= India, Legislative Department,—(No. 107, dated 13th Foleoary, 1886), = 


IsEnxp herewith copy of a letter from the Official"Assignee and the original note received therewith. 


‘ 


From J. C. Macanzeor, Esq., Official Assignee, Calcutta, to Registrar, High Court, Caleu 
_ "= (No. 76, dated 18th February, 180)" serves 


I nave the honour to enclose herewith a note on the Draft Bill to. amend and consolidate the Law of Bank- 
ruptey and Insolvency in British India, 
Note. 


Tax draft Bankruptcy Bill is, in my opinion, calenlated to effect a great improvement on the existing law’ 
but I think that it follows the lines of the English Statute too closely, and requires certain alterations and modi- 
fications to adapt it to the requirements of this country. In the following note I have attempted to indicate 
section by section the amendments which seem to me to be most necessary or desizable, 

Section 3 (1) (d).—I would add the words “ or closes his place of business”, A considerable number of the 
persons who pass through the Insolvent Court ave Marwarees, who reside in Native States and carry on business 
mm the Prosidency-towns by their gumashtas. Some such words as I have suggested would seem to be required to 
meet their cases, 

I think the following clause, or one to the same effect, might be added with advantage :-—“ or suffers himself 
to be arrested or taken in execution for a debt not due, or submits collusively or fraudulently to an adverse decree, 
or procures himself, or his property, movable or immovable, to be attached or taken in execution.” 

Section 3 (1) (e) and (getkancaeds are very sweeping ; I think they should be modified. 

Section 7.—I think the question is worthy of consideration whether up-country debtors, Native or European, 
shonld not be allowed to seek relief in the Bankruptcy Courts. The provisions of Chapter XX of the Civil Pro- 
cedure Code apply only to judgment-debtors ; they are very defective in many respects, and residents in the 
Mufassal have practically no really effective insolvency law. 








Section 9 (2).—The power given to the Bankru Court to stay suits, exeentions and other proceedi 

inst the debtor in wae: Covet chenla prove hi sigeaatal When a debtor having ro 'y in the Mufaseal 

files a petition of insolveney, his up-country creditors at once proceed to sue him in the Courts and to attach 

his property, and, as the Staying of such proceedings is, under the present law, a matter of some difficulty, the 
trouble, cost and delay of Winding up his estate are greatly inercased. 3 f t 

Section 11.—The Official Reoviver should be empowered to appoint a special manager, with or without an 
application by the creditovs, whenever he considers such f\ unctionary necessary. He should also be empowered to 
appoint the debtor to be special manager if he considers such appointment expedient, and without having imposed 
upon him the necessity of first procuring tho sanction of the Court. It shonld further be provided that in the 
event of a private trastee not being appointed the special manager should be continued so long as the Official 

ceiver deems his services n ¥ ° 7 : 

The Official Receiver, who makes the appointment, might also be allowed to settle what seourity should be given 
by the speci manager, and what remuneration, within certain limits prescribed by rule, he should be allowed, 

A ae economy, as well as of expedition, it is desirable to dispense, as far as may be, with frequent appli. 
cations to the Court, 

Section 14.—Tho Provisions as to meetings of creditors do not seem to me to be suited for India. I believe 
that, in nine cases out of ten, creditors will not take the trouble to attend, or, at any rate, that only two or three 
of them will do so, In. my opinion it would be well to omit all the provisions and rules as to meetings ; or the 

ding by meeti night hp conde the exception instead of the rule, power being given to the Court to direct 
t, in any i Tar bankr: » meetings should be held. When no such direction is given the holding of 
meetings should not be compulsory bat should be left to the discretion of the Official Receiver or Trustee, It 

t also be 1 ing should be called on.a requisition signed by a certain number of creditors, 
Section 15 (2).—Provision. should be made for the ration of the statement of affairs in theevent of the 


debtor abscondi negleeti spscik penelh Seems a convenient one and might be adopted, 
The Court, ih die lage ication the re) aiden aiercltios, dicelee the Chief Clerk to issue advertisements 
np in statements of their claims supported by affidavit before « fixed date, and the 

such 18. 














If the ereditors, or a sufficiént majority of | 

Puchany ye power to int some person 
nm Fa! Dit 

rupt's property is similar to that which the Court now 

lection of a special assignee 








in finding 

youblesome and responsible office. Ag 

that native creditors are peer suspicious of one another, and prefer a responsible public officer to on 

own body. Nor is it likely that the creditors will often agree as to the person to be appointed, and the 

a selection by the Court will almost always involve delay, and possibly « tedious and contentious enquiry, 

with some cohsiderable expense The frase changes among the European population would involve ‘ 
in the office of trustee of European bankruptcies and the cost and delay of repeated bie he Cont 

for appointment of 9 new trustee in place of a former one who has died or gone home. anagement by a 

officer has the further advantage of being cheapet than management by a private trustee. The former woul 

find himself under, the eonstant necessit, of consulting a solicitor, while, as a responsible permanent officer of 

Court, he might be safely entrusted with a wide discretion and be allowed to take steps for which a priva 

would require the previous sanction of the Court. I have already ndverted to the advisability of av 

quent applications to the Court. ‘The little use that has been made of the existing power to appoint) 

assignee seems to show clearly that administration of insolvent estates by official agency is better adapted ¢ 

circumstances of this country than their administiation by private agency. 1 believe that if this section is 

in its present form it will be rarely, if ever, used, and 1 think, therefore, that it would be well to omit 

the power to sppeint a private trustee, and to entrust the administration of all bankrupt estates to 
































































officer. . 

If, however, it is thought expedient to retain that power, then I am clearly of opinion that the person 
appointed private trustee should always be one of the ereditors of the bankrupt; otherwise there willbe some 
danger that the-provisions, if used at all, may give rise to a class of professional trustees, and that, when an 
estate which is likely to be lucrative is brought into Court, we may see several such persons eauvassing for the 
trusteeship and trying to outbid one anot her. : 

Section 20 (6).—It it is thought expedient to retain the provisions as to appointment of private trnstees in 
certain cases, then I would suggest that a trustee once appointed and approved by the Court should be removable 
from his office only by order of the Court on cause shown. It seems tome that this sub-seétion will i ; 
the difficulty of getting proper persons to aecept the office, inasmuch as it makes their tenure of office 
aye a the will of the tors. The trustee should hold office, during good behaviour and not at the 

ill of the creditors. ze 

Section 21-1 think the power to appoint a committee of inspeetion will be as Tittle used as the power to 
appoint a trustee, and that, whonevor it is used, the committee will serve no useful purposo but will be a hind- 
rance to the proper discharge of his duties by the trastee. I would, therefore, entirely omit this section. In 
the event a a private trastee being appointed the functions which the Bill gives to the committee of i i 
might be exercised by the Official Receiver, while in cases when that ofhcer is acting as trustee no con! or 
inspecting authority other than the Court would seem to be necessary. 

Section 22 —See my note on section 17, ante. 

Section 23.—Thix and the three following sections should prove most useful. One of the B rey defects — 
of the ae i is that it is comparatively easy for the insolvent to keep the Court and the Official Assignee 
at arms’ length. ’ 

pare (1).—I_ would add “ or of any creditor who has proved his debt ” after the word * trustee.” 

Section 26 (4) and (5).—Instead of the words“ If any person on examination before the Court admits” I 
would say ‘If it shall appear to the Court on such examination that any person is indebted,” &e. I would 
further suggest that the Court should be empowered to order the person examined, or any other person, to 
deliver any money or property which the examination showed him to have received from the debtor under such 
circumstances as to render it a fraudulent preference, also any property which the debtor has settled upon him 
by ae which would be void under section 41, and also any property which he appeared to hold déndmi 

or the debtor. 

Section 27 (3).—The sever might be added to the list of i proof of whieh shall render a bankrupt 
Jiable to have his discharge refused or suspended, namely : —(1) failing to give proper assistance in the realization 
of his assets ; (2) ght or assisting any person to raise ® false claim to property of the bankrupt ; or it 
would perhaps be better to add these to the offences punishable under section 105, in which case it be 
ecessary to repeat them here. 

Section 27 (5).—When there are creditors ces out of India longer notice than 14 days should be ee. 
Section 27 (7).—This ought to be useful. One o the great difficulties «f the present Act ix that, in the great 
majority of cases, insolvents after obtaining personal discharge take no further trouble and give noassistance. 
The only way of punishing them is by refusing their final discharge, but this is practically ineffectual, as about 
90 per cent. of the persons who become insolvent never apply for final discharge. pt 
Section 32.—Would it not be well to specify who shall take the account—whether the Court or the trustee? 
Section 34 (1) \b) and (c).—The present Act gives six months’ wages, which seems reasonable. 2 
Section 38 (2).—The present Act gives Rs. 300 as the limit of value of excepted articles. ‘That does not seem 
excessive, especially in the case of Europeans, saad 
Section 38 (2).—The concluding words of this clause seem to be unnecessary in India. a5 
Section 48 (1).—The time allowed to the trustee to disclaim onerous property is the same as that 
ft — Statute; but the circumstances of the {wo countries are so di 
‘ce in India, I think the various periods mentioned should be doubled. nt 
Section 50.—I have already said that I believe a committee of inspection will be rarely ap 
when one has been appointed T do not think the trustee should be obliged to ask its permission | 
exercise the powers specified in this section. To obtain that sanction will almost always inyol ¢ 
many of the matters specified expedition may be of the utmost ase yee In cases when a 
Official Receiver is acting as trustee I would suggest that he should obtain the permission of 
to exercise these powers. When the Official Receiver is acting as trustee he might be safely” 
on ne a ET a era ne o~ note on section 20. 8 
tion and (3).—In a large numa! r of cases it is quite i ible to declare a div 
months after the adjudication, or indeed to specify any time Giekin hich it will be 
or any subsequent dividend. I would omit these two sub-sections. The words in # 
convenient speed —will suffice to show that the trustee is to avoid all needless del 
to the creditors to bring undue delay to the notice of the Court. Be us 
Section 52 (2).—It will not always be possible to declare dividends of joint and 1 
for instance, in the not uncommon case of a partner whose separate estate is not suf 0 
than one, dividend, while the joiut estate may suffice for several dividends ; 
_ ease when the separate estate can oe per cent. at once, while the diffic 
up of the business render it impossi! to declare a dividend on the joint estate 
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my notes on seetions 20 and 601 ola 
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ose 
. Why not retain for the offi 


: h the Indian public are now familiar ? 
I would submit that in common justice it should be expressly provided that the persons who, when this * 
measure passes into law, may be Official ourts should be appointed to be 
the first Official Reoei ( officer), and that the rights of their 


han they now enjoy, or to com nsation, should 
t introduced by Sir’ J. F. Stephen in i871, pro- 
bstitute.Comptrollers in Bankruptcy for the Official Assignees and contained an ex rovision 
existing Official Assignees should be the first Comptroller in their res 


ee 
t spective Proaidencion, Simnilaxt 
the English Act of 1883 (sections 94 and 153) saves the rights of all persons holding office under the old 
Act 


“The only reference to the Official Assignee made in the Bill is in section 134 (4), which provides that pro- 
ot been an 








ceedings pending when the measure comes in to foree shall be continued as if the Act had n , and 
that for the purposes of such proceedings the Official Receiver shall be deemed to have been appointed Official 
Assignee. This shows that the framers of the meastire consider the new office analogous to the old one, and it 
ety certainly save much confusion, so long as any Proceedings continue under the old law, that is to say, for at 
least two or three years after the new law comes into force. if the Official Assi are retained in office as 
Official Receivers, and use is made of their experience to bring the new procedure into working order, 

In acountry like India where fraud is not only more common and more subtle, but where the facilities for its 
suecessfnl prosecution are infinitely greater, than in England, it is in the hi hest degree essential that*the powers 
of the Official Reeeiver or Trustee (I continue to use the'titles used in the Bill, although I have suggested that the 
former should be changed and that trustees should be altogether omitted) should be strengthened. 

One of the main defects of the existing law, and one of the rineipal xeasons,—perhaps the principal 
reason,—why it works so pap come-rin, is because of the very limite power it gives to the Official ssignee, 
I admit that these powers are theoretically fair] extensive, but practically they are all but non-existent, He can 
hardly take a step save at great risk of personal liability. To give only afew examples: an insolvent has no 
property in Calcutta, but the. Official Assignee is informed, perhaps by ‘the insolvent himself, that there is la 

perty in the Mufassal ; he takes Porsession of that property oat. proceeds to sell it; it almost invariably 
Peppens that a number of claimants spring up, who at once file suits against him in the local Courts ; the Official 
Assignee having no assets in hand, is obliged to decide whether to withdraw from possession at once at the risk of 
heing blamed by the Court or the creditors, or to defend the suits at the risk of being mad 
for costs. Or again, the Official Assignee ascertains that property which isin the possession of a third party is 
really the property of the insolvent ; if, as often happen, hehas no assets, he cannot seize that property without 
exporing himself td the risk of being held personally liable in a suit for damages. I might multiply instances 
of the difficulties which confront the Official Assignee under the present law, but I will give only one more—one 
of not uncommon oceurrence. A man files his petition with no other object than that of gaining time and 
avoiding arrest ; he brings in little or no assets, and, as soon as he has got his order for ad interim protection, 
he studiously absents himself from the Official Assignee’s Office, and be ins behind that Officer's heck to settle 
with his creditors taking the more importunate first. If the operation takes a long time he a plies from time to 
time for an adjournment of the hearing ; and when he has thus purchased the acquiescence or silence of all of them 
hecomes before the Court; there is no opposition, and he gets his discharge almost as a matter of course, This is 
generally the true explanation of a very common occurrence in the Insolvency Conrt, namely, the sudden and 
apparently unaccountable collapse of an opposition which had commenced with every Appearance of vigour and 
bona fides. It is easy to say that when the Official Assignee has reason to believe that anything of this kind is 
going on he has only to bring it to the notice of the Court, and to apply for an order which shall force all 
creditors who have been paid behind his back to disgorge. But this is not so easy in practice as in theory. 
When there are no assets, or only nominal assets, in the Official ne hands, it is practically impossible, and 
even when he has assets he cannot do it, as the law now stands, without running the risk of personal liability 
Or costs. . 

For these reasons I think that the principal ministerial officer in each bankruptey should be invested with very 
extensive inquisitorial, and even quasi-judicial, powers. He should be empowered to enter upon the premises of 
the debtor at all times, and to se‘ze any Property which he has reason to believe to be the Property of the debtor, 

even though it be in the actual possession of a third party ; he should be allowed to summon ore him the debtor 
or any persori whom he believes to be in a position to throw light on the debtor's affairs, and to examine them 
upon oath; perjury committed on such examinations thould be liable to the same punishment as perj 
committed in Court, and disobedience to such summons should be treated as a contempt of Court and a 
fround for refusing discharge; in all suits brought by or against him he should be described 
2, official title, and no suit should lie against him personally for any act done by him bond fide in 
the performance of his duties; he oni be entitled to two or three months’ notice prior to the institution of 
iny suit against him, and suits not instituted within. twelve months from the date of the cause of action should 
be * he should be allowed to apply to the Coart at all times for advice aml instructions, and should have 
wer to bring before it any debtor or person whom he supees to hold property of the debtor, If an estate is 
ing administered by a Private trustee, that trustee should have all, or most, of the same powers and privileges. 
Tt may perhaps be objected that such powers are too extensive to be conferred upon any person whom the creditors 
might select as trustee. That may be, and I think is, a strong argument against the whole system of private 
-fusteeship in Indian bankruptcies. But it does not follow that the powers we (oo extensive tu confer upon @ 
ible public officer, who would doubtless be selected with a view to his s cial fitness for their exercise, 
hea th® it may be presumed, although the Bill does nok saprvely say 8, would in all cases be a professional 
lawyer. It mi Jit be wel to provide expressly that the Official Reeciver shall always be a barrister... 

Finally, ff the ions as to private trustees are not abandoned, then the Official Receiver should 
shucise over private ees the functions which the Bill gives to the committee of inspection ; the trustees 
should be subordinated to hie authoritiy and control, and should be requited to furnish him with periodical 
vy Satan age A tools drations iv all matters re i oes ed ee 

‘ertion 63.—If, as T have already the idea ing private trustees is aband on 
Bil, We Uonecessary or will require mach al Assuming, however, that that idea is apache 





Would remark that the method of remunerating trustees by a commission, partly on 
wrt Pealised an tho i in dividends, is very much fairer than the present system, 
erty the Ome ee en ie one ok alpen pel reall which has the esl 


















| difficult questions of law arise 80 frequently in omen 4 proceedings that it 1s most desirable that 


|. fo effect a considerable racing of ime 
incorporation in this sched - The rules 









that a large number of estates, some of them invol 
remuneration, But I fail to see the justice of i 
be paid for that road of he gear ha gunctel rules poseed unde 

id for that le. sect by tl rules u 

(see General Rules under Act of 1885, Nos. 65 to 69), which direct 
propetty under order of Court his commission and costs shall be a first charge on the proceeds. : 
T would further remark that the fixing of the remuneration should not be left to the ereditors ; to 
will give rise to bargaining and will have the effect of degrading the office of trustee. ‘The remuneration 
be regulated either by the Act or b arule of court. 
Section 64 (3) would seem to imply that the trustees must 
solicitors, auctioneers, &c. This will necessitate ever applications 
more or less expense and delay. The employment of such persons might be left to the ast ey 
Seetion 65.—The provisions — the bankruptcy estates account will impose considerable labour upon 

o creation of a new establishinent. At present all money and | f 


















the Court, and will necessitate t 
Delonging to insolyent estates are deposited in the Bank of Bengal in the name of the 
and that officer has a staff which is specially adapted for, and well acquainted with, the keeping: | 
necessary accounts, while the fact that his accounts are regularly and —, audited by the Compt 
General's Office affords an effectual guara:tee inst fraud or carelessness, I have already suggested | 
the Official Assignee should be appointed Official Receiver, and that his staff should be taken over by 
Official Receiver. 1 would add the further suggestion that the nalrapiey ise account should be kept 
his name and under his control, the system of a Government audit and a half yearly report’ by the auditors to 
the Chief Justice being continued as at present. 3 oe 
Section 67 (1).—The investment in Government segurities should stand in the name of the Official 
Receiver, and the interest should be devoted to paying his salary and pension (if he is ‘to be remu bp 
salary), the salaries and pensions of his establishment, is office and audit — and to the costs of ad) ” 
and of administering poor estates, so. as to leave as a portion as possible 
creditors. This is the prevent system, which was established many years ago with the sanction 
Chief Justice on the recommendation of the auditors of the Official “Assignee’s accounts, 
of utilising for the purposes of administration of insolvent estates a large number of cash-ba 
individual estates which, by reason of their smallness or Tiability to immediate demands, could not be 
jnvested. It removes from the corpus of individual estates the heavy burden of a proj ional share of 
of administration, and substitutes a simple and economical machinery for a clumsy and costly system. 
‘Rection 67 (2)—The proposed proc:dure will take time and cause some expense. If the invested funds 
are allowed to stand in the name of the Official Receiver for the time being, he can, when necessary, sell them 
with a minimum of delay and expense, and the audit will be an effectual check upon any misuse of 


that er. . 
Eecion 68.—In this section I would substitute “ Official Receiver” for “ Court ” in respect of all cases 
in which a private trustee is appointed. Where the Official Receiver is acting as trustee the regular Govern+ 
ment audit of, and periodical report upon, his accounts will suffice. These alterations would suve the Court 
touch latour, without diminishing the efficacy of the popael checks. 

Section 72. ~My remarks on section 68 will ps Sle caoe mutandis, to this section also. 

Section 79.—1 would substitute the words “ ial Receiver ” for “ committee of inspection.” See notes — 
on sections 20 and 560, ante. 7 

Section 88.—The delegation of powers to & Judge of the Small Cause Court seems most objectionable. 
The time of the Judges of that Court is already very fully occupied ; examinations of debtors or of persons 
suspected of having m their possession property ‘of the debtor frequently take up several days ; and itis certain 
that in a large number of cases the Small Cause Court would not be able, without considerable inorease to 
the number of Judges, to give those matters the time and attention they require. Moreover, complicated and 











































































should be taken before a Judge of the High Court. Iagree with the Select Committee on the Small cane 
Courts Bill of 1880 in thinking that unless the Small Cause Courts are to hear cases which, owing to their length, 
intricacy and difficulty, onght to be removed to the High Court, the savin of time to the latter tribunal will 
be altogether unimportant. If, as before suggested, the powers of the Official Receiver are extended, be will 
be able to dispose of a large portion of the petty business. Should his aid not suffice, it would, I believe, be 
found better and cheaper to appoint & special Registrar for bankraptey-business, as in England, than to delegate 
a portion of that business to the already over-burdened Small Cause Court. 
Section 91.—Ié the Bankruptcy Courts are allowed to delegate powers to.a Small Cause Court »Judge, there 
should be a provision for appeal from his orders. 
Section 94.—I think it would be advisable to empower the Court to give the carriage of proceedings to the 
Official Receiver or trustee, whenever it has reason to suspect that the want of — on the part of: the 
petitioning creditor is due to his having made an illegal arrangement with the debtor. ‘The case is one of 
nent occurrence in this country. 
Satine 103 (6).-1 would omit the words “with the permission of the Court”, a their ion will 
necessitate frequent emerge to the Court with theif nt delay and cost. The Official Receiver, 26% 
ont officer of the Court, may be entrusted with a wide discretion, and his position will be a sufficient 


ntee against abuse of that discretion. 
which are common in this country, might be added. to the 
nishment under this section, ly : > 


Section 105.—The following offences, all of 
of weer which will render — rich mee to road se - peers wa 
away wit t ; improperly in with, or hindering, the trustee in the i ban 
P yi arg procuring the doin any act which in likely to t the disposal of the pro 
its fall value (for instance, inducing bi to absent themselves from trustee's sales) ; showing | 
pane to any creditor ; entering inh seeemeei® with his creditors, or any of them, without giv 
hereof to the Official Receiver or trustee; inducing any creditor by an illegal i 
withdraw, or neglect to proceed with, a petition, or to acquiesce in the di 

Section 110.—The Hank Court should be empowered to try 
sentence, without sending the ler to the ordi Criminal Courts. 

‘Section 113.—This section would seem to exclude ordinary business partnerships freee me: 
Act. It is not, however, likel; to be held to have that mianing, as it follows the words of the 
‘and there-is no doubt that such partnerships are constantly adjudicated in England, Still it m 
make the wording clearer. iu 

Section 182 (2).—The t system of i ing unclaimed dividends in the name 
and devoting the interest to the maintenance of his and to i “poor ¢ 
there seems no reason why it should not be continued. | See note on section 67 (1), ante. 

65 > 


"Schedule IL—The Wnglish rules regarding the sale of ee 
69) ae frequently followed here, a aa mage tn oon 


secounts (General Rules nd to ¥ 
Theme tn ase maelontll the same. 
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i, however, a i 

: fie (LL R, 11 Cal.). ‘The defendant, Mr, : 

ae laréd an insolvent under the Civil Procedure Code, ‘and was on the same day: adjudicated 

» under the provisions of 11 & 12 Vie. ¢. 21, on the petition of the plaintif. The fact that the Official ‘Assignee, 

Fa whoa his estate became vested uniter the latter Proceeding, was also appointed Receiver undet the former, —* 
alone preventéd the raising of serious ditfienlties and confusion. Moreover, the inciples of the Civil, Procedure 

insolvency, althonch they may be alapted for the. Mufassal, ave altogether unsuitedfor the Presidency. 
pole and will be quite out of plice beside the elaborate system of the new measure, 
Second.—The introduction, either as part of the 


Bill or as a separate enactment, of a systom of compulsory 
registration of mortgages on moveableproperty, similar to the English Bills of Sale Acts, would sho a most 
valuable auxiliary to the bankruptey law, It is a matter of frequent oceurrenes, when a tradesman comes 


before the Insolvent Court, to find that his entire agsets are mortgaged to one or two creditors, and that he has 
i ling for years on ‘a er dit which he would certainly never have obtained had there been any means of 
taini i is ki oeeurred some months ago, when, on 



















































; gaged to two creditors, who stepped 
in at once and seized and sold the proporty. Tiere ave some 500 other creditors, to some of whom the firm owed 
lage sums, and none of whom ayo likely to get any dividend, the entire assets havin, been swallowed up by the 
mortgage-debts. It may safely be assumed that had the mortgages been registered, thus affording the public an 
opportunity of learning their existence, the firm in question would not have obtained such long’ and extensive 
credit, and many of the 500 unsecured creditors would have been saved from serions logs. This is only one of 
» many similar instances which have occurred lately, 
“Thivd.—A system of compulsory registration of business-partnersh 
Fourth.—The system of what are known as héndmi transactions is one of the most serious difficulties in 
the administration of insolvent estates and if any means could be devised of stappling with it succdssfully an 
enormous boon would be conferred upon the country. J am well aware of the great diffienlty of the su ject, 
and I merely throw out the suesestion as one which might be appropriately considered concurrently with the 
amendment of the bankruptey law, 









ips would also be highly valnable, 





From C. A. Witxtns, Esq., Registrar, High Court, Caleutta, to Secretary to Government 
of India, Legislative Department,—(No, 570, dated 27th February, 1836). 


Ix continuation of my lotter No. 8049 of the 30th Novembor, 1885, I am directed to forward the accom- 
panying printed eopy of a report prepared by a sub-committee of the Judges of this Court, as well as a printed 
copy of a note® by the Official Assignee, on the provisions of the Bill to amend and consolidate the Law of 
Bankroptey arid Ineolveney in British India. 

2. Iam to request that you will be good enough to submit these papers for the consideration of the 
Governor General in Council. 

8. Tam to add that the Hich Court concurs generally in the observations made by its sub-committee, and 
(pat any further observations that mity ovcur to any individual Judge will be communicated in due course for 
the information of His Excellency in Council. 
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Repért of the Committee of J udges appointed to consider the provisions of the Bankruptey 
i 


ill. 


We regrot the lapse of time which has ocenrred since the Bankrnptey Bill: was submitted for our opinion ; 
but the changes which are sought to be introduced by the Bill required grave consideration, and jt has therefore 
been impossible to. avoid the del ‘¥ which has taken’ place, 


We have held repeated sittings, and have come to ‘the conelusions which are hereafter particularly men- 
tioned, . 


We were met by the-proliminary difficulty that the Bill as drafted is, as it professes to bo, a reproduction of 
the last English Bankrn tey Act, introducing English law and methods of procedure and English phraseology, 
aud we had to degide whether the proposal to ingroduce the English Bankruptey Act with mod:tieations into this 
country offered advaniages sufficient to count: alance the mischie€ of completely upsetting a system to which, 
from the practice of many years, tho Court, the practitioners and the siitors had become accustomed, 

@ havo come to the general conclusion that much of the substance of the English law and system of 
Procedure may be introduced in Tadia, but that some important parts of it are wholly inapplicable. 
. On the other hand we think it preferable to adopt tho phraseology of the English Act, except where there 
s re I reason for riot doing so, as thereby the Courts in this eountry will have the assistance of the decisions 
of the Unglish Conrts, : ; 
For the cake of convenience we have doalth with the Bill in the order of the sections, 
The following are our recommendations :— 


1. We think the P form of logislation-open toqnestion, An enabling Statute followed by an Indian’ 
Act will Bive rico to-qnestions us to whether the Indian Act has exeaeded the powers given to it by the English 
Statute. “The best eourse will be for the Indian legislature to such Act as may be deemed suited to the 
Pe resin of the country, and then to obtain frou Parliainont a Statute coulirming and ratifying the Indian’ > 


4% We do.not think that the visions for the appointment of trastecs and of committoos of inspection are 
suited to this comatry, Temuere nr difficult in ieaeoases to induce creditors to meet. togvther, and in many. 
cases it will be quits {cacao Ao, expect creditors residing at a distance to attend any woeedting, Ges Ths 
ailing? i given to the Court by nection 17 of the Indien Lanlernn Ag (11. & 12 Vic., cap. 21) to order the 
eee Of designees hy ‘the creditors ; bat such power has rarely, if ever, been exercised. As far as we can’ 
Ssceriain, in g one eaze in recent years have creditors applied to the Court for an order under this section ; but, 
thats thin shows. that ecoditors proler ‘to acc thn states of insolvents adininistored 

1d bo no haem in. new Acta provision similar to that con 
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danger tothe intersted : 
B nds of Caleutta creditors 5 A; : :, 
(2) the general body of er thei not place the same amount ats 





tee of inspection as they Would in a competent court ‘as tho’ Official 

(3) the expenses of an administration by the “greditors would be very large: in all eases 
= many cases the committee of in would have to be remunerated ; the former 
commission, but the latter would be paid according to the number of their meetings, 
fore not be inclined to expedite tho winding: up of the estates; with an Uiticial Assignee 
the eveditors, the legal expenses of the adinini tration are tninimised, as the Olficial Assignee is 
a ae of some standing; in the case of administeation by the creditors, no step would be 
without Jegal assistance, which would have to be paid for out of the estate. 

For these reasons we would strike out from the Bill, as now drawn, the following sections, namely 
11, 14, 17, 18, 19 (sub-sections (2) and (3)), 20, 21, 22, so much of section 23 as relates to meotings 
sections 63 to $1 (both inclusive), section 103, sub-section i). and seetion 118 ; and the following se 
require alteration, rwuncly : sections 47, 50, 110 and 132. The first schedule will also become unnecrssa 

3. We think it important that the insolvency sections of the Procedure Code should cease to a 
Presidency-towns. : ‘ y ‘ i 

‘As the law at present stands it is possible for a debtor in Caloutta to seck relic from his debts hot 
the Civil Procedure Code and under the Insolvent Act, ‘The main advantage to an insolvent of ¥ 
the Code is that he can under section 335 be relieved from imprisonment as soon as he is arrested. ~The 
advantage of proceeding under the Act is that if he be a trader he can get his final discharge without paying any 
portion of his debts. There are also many othex points of difference between the two systems of V “tha 
under the Code being very unsuited to the requirements of a commercial city like Caleutta. ae 

The disadvantages of having two different syst-ms of insolvency law and procedure applicable to the s 

Jace do not reqnire enumeration. They have been made apparent in two cases, in which recently -attem) ve 
ee made to work the two systems concurrently (in the mattorof Hustic, I, L. R. 11 Cale,.161, and in the 
matter of Leckie, now pending). her * 

‘4. We rscommend that the expression “ vesting order” shonld take the place of the expression “receiving 
order” in the Act, and that the court officer to ‘whom the management of the estates of insolvents is to be 
entrusted should be called the ‘ Official Assignee” and not the “ Official Receiver.” There is already an OMeial 
Receiver of the High Court, and the appointwnent of another officer with the same official designation but with 
different powers and duties would lead to confusion. ‘ 

5. Section 2, sub-section (1) (@), should be alter ‘Ato meet the case of a man carrying on a business by 
himself, or by his agent or euméshta, and closing such business. Under the 9th-section of the present Insolvent 
‘Act, a trader who with intent to defeat or delay his creditors departs from his usual place of business within the 
jurisdiction of the Supreme Court. is liable to be adjudicated au insolvent, and it is on this ground ‘that most 
adjudications are mate. ys 

We do not think that paragraphs (e) and (g) of sub-section (1) of section 3 ought to be retained. In their 
placo we would recommend the introduction of provisions similar to those contained in sections 8 and 9 of the 

resent Act, as to persons lying in prison 21 days, and as to fraudulent executions, including not only executions 
in fraud of cveditors generally but also executions in the nature of fraudulent preferences. 
The effect of the proposed Act would be to limit the insolvency jurisdiction of the High Court, i 
































section 18 of the Charter of the Caloutta High Court (1865) it is providéd “that the Court for Ielief of Inso 
Debtors at Caloatta shall be held before one of the Judges of the High Court of Judicature at Kort William’ 
Bongal ; and the said High Court, and any such Judge thereof, shall have and exercise, within the Bengal Divi- 
sion of the Presidency of Fort William, such powers and authorities with respect to original and onpllen e 
diction and otherwise as are constituted by the laws relating to insolvent debtors in India.” By se tion 6 of the 
Indian Insolvent Act an insolveat dobtor who is in prison within the limits of the town of Ca'eutta, or who resides 
within the jurisdiction of the Supreme Court at Caloutta, can petition for relief. The Supreme Conrt at 
Calcutta had a personal jurisdiction over all Enropean British subjects residin in Bongal. ‘Them jurisdiction 
over persons other than European British subjects was limited to the town of Calcutta. Tt is settled Jaw that 
the effect of these provisions is to entitle all European British subjects who reside in Bengal to petition for relief 
from their debts, but that persons other than European British subjects cannot so petition unless they 

reside within the limits of Caleutta. In the cases of creditors’ petitions the only limit of jurisdiction seems to 
arise from the acts of bankruptey, some of which are restricted to the areas mentioned in the Insolvent Act. 


* This is not a question of a choice between two jurisdictions, ax the insolvency procedure’ appli to Courts 







- revuke a protection-order at any time. 
9. W 


- examination and to order a fresh examination of the debtor. 


outside Calcutta cannot pretend to be efficient or to meet in the smallest degree the requirements the commer- 
cial classes. We think therefore that the present insolveney jurisdiction of the High Coust in this respect shot 
not be curtailed. Paar, « 
7. We think that in the case of a debtor's petition the vesting order should be made at once, and-as a matter” 
of course, on the reception of the petition. f 
Tn the case of a creditor's petition we think that, as at present, if a prima facie caso be ‘made ont on” 
vr sar the debtor should be adjudicated an insolvent and his property vested in the Official Assignee at: 
lay in making the vesting order would make it impossible in most cass to save w tho debtor's $ 
for his creditors. In order to prevent the risk of an improper adjudication it will be well to provide that the debtor 
may atany time before his public examination come in and a ply to have his adjudication annulled, and th 
it shall be so annulled unless the creditor satisfies the Court that the debtor has committed anvact of 
Section 19, sub-sections (2) and (3), might therefore be omitted from the Biil. : oie 
8. Section 9 of the proposed Bill does not clearly provide for ad interim protection-orders, and 
recommend that power should be given to the Court, in terms similar to the provisions of section B 
Insolvent Act, to grant orders for the protection of insolyents for such time as the Court | 
granting of such protection should be within the discretion of the Court, and the Court 


e think that the merefact “that a majority of the creditors in number and value are rer 
f of Her Majesty's dominions beyond the ef 
should not give a creditor or other person the right to set aside an adjudication; 
section 13 of the Bill the above words in italies should be transposed and placed 
and the words “ other cause” later on in the same section. 

10. With reference to section 15, sub-section (1), we think that the statement 
in court, and that a copy should be filed in the office of the Offic'al Assignee, Tt ta: 
be two copies, and it is desirable that of the two the one filed in court siould be . 
with respect to sub-section (4) of section 15, We think that the statement therein ; 
written application for inspection, to be filed in court. ; 

11. tion 16, sub-section (9), should empower the Court at any sub 
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H ee to possession of any Ploperty as the Property of the insolvent With” 
such y and also with regard to other perty which be jal Assi | 
regard red a eline to the estate, we think that the Gout should a, t ee Oana Assignee 










1 power asin a regular suit, 
determine finally all questions between the insolvent’ estate a 
of or claiming such property. ‘The High Court should be empowered to frais rilde ctsiecdan 


he expenses of witnesses to be examined under 


6. Section 27 of the proposed Bill seems to lace npon the opposin creditor the burden of ving th 
: btor is unworthy of coat his disch, i We think that +3 dlabtowiatip ‘ld, befire any list ty eretios = 
tisfy the Court, not only that he has not guilty of the acts specified in the Bill’ as disentitling him 
ischarge, but alsothat he has been neither dishonest in his dealings nor culpably imprudent in respect of 
mal expenditure or the conduct of his business, - This principle been recognized by the legislature in 

section 851 of the Civil Procedure Code. abe 
We think that section 27 should be altered so as to pafmit the debtor, should the Conrt refuse to 
a discharge, to renew his application for such discharge at » future date ; otherwise itmight. be held ¢) wat if the 
Court had once refused to grant an order of discharge the debtor was for ever thereafter debarred from obtaining 
such discharge. On the other hand it will be necessary by some limitation to prevent frequent applications to 
the Court upon the same materials, a; 

17. It will be necessary to provide for the discharge of the debtor in the case of the whole body of his 
croditors releasing him from the whole oF a portion of his debts. Ssction 68 will also have to ba altered to mect = 

is event. 

Bu 18. With reference to section 29 of the Bill we think it will beas-well to give the Conrt 
ing an insolvent to exempt him from arrest, either general] IY, or with the exception of pa 
auch period as to the Court ma Seem fit. 

We would also recommen: that in this section the words “any person for any offence against an enactment 
relating to any branch of the public revenue” should be struck out, and that the words “Secretary of State” 
be substituted therefor, 


19. In the case of an adjudication being annulled on the ground that the debt alleged by the petitioning 
creditor was not a good debt, we think that the Court should have power to allow the bankruptey to proosed as 
upon the debt of another creditor. 


20, With reference to section 36, we would point out that in Calcutta rents are payable monthly, and that, 
therefore, the landlurd should not be entitl: d after the bankruptey to levy for more than three months’ rent. 
21. With regard to section 37 we think that in the case of a debtor's petition the assignee’s title should 
-commence at the date of the vesting order, and not before, 
We do not think that an attaching credito- should be entitled to any priority over other creditors, unless 
the proceeds of execution have been paid to him. This alteration might be effected by striking out from section 
89 the words “ realised in the course of execution by sale or otherwise,” and substituting therefor the worda 





















him, 


it him 


wer in discharg. 
rticular debts, or after 


“actually received by such person,” 


As the law at present stands, a creditor who procures an attachment before the vesting order is in a better 
position by reason of the insol veney of his debtor than he would be Without it, as he obtains a title preferable to 
that of the general body of creditors 3 and other decree-holders who would, under the Coie, on obtaini orders 
for attachment, be entitled to share Pari passu with him, are Prevented by the insolyency from ¢ ecting — 
attachments, 

23. Section 50 should be altered go as to give the Official Assignee, with the leave of the Court, power to do 
the acts therein mentioned, 

24. As to sub-section (1) of section 62, the only part which, having is or to onr previous recommendation, 
need remain, is the part relating to advertisements. 'The duties, powers and liabilities of the Official Assignee 
should, however, be clearly defined. We think that his liability should only extend to assets in his hands, unless 
the Court should find that he had not acted bond fide in the performance’ of his duties. We also recommend - 
that he should be eutitled to at least one month's notice of action in respect of acts doné by him in his official 
capacity, . 


a Tn sub-section (2) of section 62 the words from “ but shall” to « claiming to be creditors” should be 
struck out. 

26. Part V of the Bill requires alteration to meet the case of the Official Assignee, who is an officer of the 
court. Toe Court should haye power to determine the amount of commission or poreentage payable to him. 
We think that if, at the request of a secured creditor, ho realizes the security, the Court should /have power to 
sanction the payment to him of a ntage on the amount realised, 

27. We do not think it desirable that the extension of the Act to local Courts as contemplated by section 
po clause (c), and section 83, clause (c), should be carried out, except through the action of the supreme legisla. 

ure, 


28. We have already disonssed the effect of section 83, clause (a), 

29. We think that section 85 should be struck out, and that the Insolvenoy Court at Calentta should have 
power to transfer to itself any insulvenoy proceedings under the Civil Prooodure Code which may at any time be 
mnie in the Civil Courts subjeot to the High Court, : 

SU... We think that section 89 should be struck out. . x: 
S21, It shonld be mado cloar that the powers proposed ta be given to the Court by section 90 extend to 
Persons other than insolvent debtors and their creditors, 3 . 

82, Having regard. to our other recommendations, section 99 requires alteration, and section 103 (2) and. 
the proviso at the on at section 103 should be struck out. f is 
i 33. If section 109 is intended to apply to compositions undor the Act, it. should in our opinion be struck 

34. We resume that it is intended by section 118 to event a receiving order being made against a - = 
Pah it firm name. If 90, the pepion should be ale clearer, wroeene : Ray 

35. Wedo not | that estates of persons dying insolvent should be administered in the Baukraptey 
Court, 1 opt in the cases where thoy die during the po of bankruptey-proceedings, ape | 

36. regard to our previous recommendations, will be unnecessary to retain the second paragiaph 


of section: 19908 a Oe oa iS i : Seng 
; ibe ne Gin that he rights 0 present offierrs of the Insolvent Court in respect of Pension or otherwise 








































































From 8. EB. J. Crane, Esq. Secretary, Bengal Chamber of Commerce, to Secret 
Ps GSvernment of India, Legislative Departnent,—(dated 80th April, 1886). 
[92S | My Committee have submitted their remarks npou the new Bankruptcy Bill for India to the Gov 

~ Bengal, who will doubtless forward them to you in due course, but in order to save time now that 
«4g befare tire Jegislative Council T am ‘directed to send you with this letter four extra copies of th 
letter of this date. 


From $. E. J. Cranke, Esq., Seeretary, Bengal Chamber of Commerce, to 
” Secretary to Government, Bengal,— (dated 30th April, 1886). 
He I ant directed by my Committee, in reply to your No. 1335 J.D. of 8th July last, to submit the foll 
observations upon the draft Bill to amend the law of Bankruptcy and Insolvenc in British India, © 
Genoraliy, my Committee are of opinion that the Bill makes a much ee i i 
present in force. Should the Bill become law, and if its administration be carried ont with close 
attention, it will do much to simplify preceedings in insolvency and, my Committee believe, to che 
> pankrupteies. It will thus afford a larger measure of convenience than heretofore to unfortunate persed 
© “whilst at the same time it will extend to creditors some measure of that protection which the mereantile cou amt 
ty especially have long desiderated, and the need for which has been pressed upon the Government at -yarions _ 
times by the Chamber of Commerce. ‘ ; 
Whilst acoapting tBe Bill as an improvement upon the existing law, my Committee think that in 
points it does not st ciently recognise the peculiar circumstances of India, or the difficulties which those 
stances frequently place in the way of creditors, or the facilities which are offered to Native dealers in ev: 
ni of their debts. This subject has been long before the Government and the public; and, wh 
the difficulties which surround it, my Committee still think it is a matter to be kept very closely 
mind in framing any new insolvency law for British India. Indeed, in spite of the failure, some years 
4 which attended the attempt to frame a Bili to provide for the registration of partnerships, my Cowmnittee 
but consider that it is extremely desirable that a new enquiry should be made with the view to ascertain 
i red, or to bring into prominence tle existing provisions of the law in» 


~ 


t the payme 
admitting 


such a registration cannot be secu 
the protection to be derived from such a measure. Since the failure both in Bom 
and Calcutta to draft a satisfactory Bill dealing with this subject some change has come over the view 
them have evinced « desire to have the Er f 


; Native merchants, and the more prominent amon 
f Those who have transactions directly with Englis markets and in the natural development o Indian 
it number of whom 18 slowly but steadily increasing, evince qnite as moch anxiety for the passi of 
otile community. It would be ll in 
4 
{ 


which afford to some extent 





compel a registration of portnerships as the European mere 
with so large and important a measure as anew Bankruptcy Bill for all India, a careful and exhaustive eno 


the subject of the registration of partnerships. 

Another extremely difficult subject to deal with, but one which, when a bankruptey measure is before 
legislature, should not be overlooked, is the practical exemption which a fraudulent Native trader can 
by taking shelter within the jurisdiction of some Native State. My Committce are aware of instances 4 
FKuropeans have availed themselves.of this shelter to avoid deorees of the High Court, and though in the. ger 
Europeans the shelter might not be so effectual as in the case of Natives, yet the face ought not to escape 

AL, attention of the legislature that under present circumstances for a Native insolvent to eross from "Bi 

¥ rtainty of obtaining which is fonnd to encourage eck 


‘were made into 


#4nto Native territory is to give him an imraunity the ce 3 
) speculation and a realy resort to fraudulent practices. The im nnity with whic @ fraudulent Native deblor 
t his creditors at defianes, ‘and in especial the smallness « the dividends derivable from the co 
have been grievances of the mercantile community in this city for very many years, 
go far back as 1853, the latter formed the subject of a reference from the Chamber of Commierce to 
Cochrane, the then Official Assignee. What the Chamber then complained of is still a serious 
f Inint. ‘There seems to be no good reason why, with proper precautions, decrees of the Indian High 
+ Should not be allowed to run in the jurisdiction of Native States. ‘The matter is one which my Committee 
js most properly within the province of the Foreign Departnient ‘of the Government of India, but they #e 
“reason why the Legislative Depat tment should not move the Foreign Office to deal effectually. with. 0 
nestion, nor why the Forcign Department should not undertake this task in close communication 
Legislative Department, and, if need be, with the Judges of the High Courts in India. ‘The greater the 
ment. in the bankruptcy Jaw of India and the greater the simplicity whieh may mark ¢ 
vency Courts, the greater will be the anxiety of a Native insolvent who has been guilty of fraud, 0° 
verty, the setting up of fictitious co-partners or wronginl preference of particular creditors woud 
ing before an Insolvency Commissioner ; and in this way it may well happen that improvements in wane) 
‘are will havea tendency to nocentuate and render more avute the grievance alluded to above: oh 
appoi 


ie ly in all the great trading centres of India. 

£ : One change of great moment effected by the Bill is that which makes o trustee 

© primary authority for administering an inaolvent’s estate, whilst the Official Receiver 48 
inch tors fail to nppoint a trustee. * 7 

Y, Section 14 of the Bill has the enpport of my Committee. It should, however, 
f the creditors of an insolvent wi not attend ameeting to consider 


can se 
Native insolvents, 


crear that, oa ; 
|B Receiver shall have the powers to act in the premises upon his own respon ibility. Mt 
Be.) feck themselves in a position to recommend Wage te now ¥ nthe 


Beat oy wers they consider all that are reasonably necessary to enable him. to ake f 
ke Seca and to realise the same for the benefit of the creditors, should * q 
ica clause (5) of section 20, they ean see no objection why a larger measure of protec 
a *: notibe given to the Official Receiver. Where itis ps that that officer has acted 
VA See that he should not be held personally responsible in the event of its being shown th 
hi “upon infurination wrong in itself but accepted by him as correct, ‘edress in sue 
venture to think, be obtainable not at the expense of the Official 



















+ 







greator strictness in the keeping of accounts, and would in itself cure that curelessness which Insolveney 
° ee a 


< mii 
ae Se 


tg 


informed of that which it most concerns them to know. In this way the reproach which » 


" insolvent’s dealings and to distinguish between unjustifiable and speculative trading and bad fortune 


toit an ex, 

al Reeciver from the 
Court that the hooks. ure 
The accounts of the estate could 
} Receiver, where the insolvent wy 
official accountant — In cithe 



















8 Suggestios does not in 
book 1 oF them correctly. 
delays, and to furnish the Court with as correct a statern: 


moment. The immediate Supervision of the preparation of 


I 7 being drawn up, would, ~ 
: or solvents of the many common excuses which ara now put forward for d@aying tie making: | © 
: ¢ Official Assignee of the records of a business, The provisions of the draft Act as to the delivermg 
:  bankrupt’s books should be thoroughly and-carefully enforced, and as a corollary means should be. pros 

secure that the books shall be properly cared for. “There are not a few insolvents who requir» experi« 
enced and capable assistants to enable them to close their books, At the same time the knowledge that upon 
the gecurrence of an act of insolvency the closing of the books would be imperative and promptawould tend. to 












































‘in India are constantly reprobating, The suggestion 


that the office of the Official Reo 
strengthened in the way above indicated has been rt al gu 


Est forwatd by my Committee becanso of the ¥ 
which cannot but be attached to the speedy closing of an insolvent’s books. They would p 


“that, so far as possible, this should be done by a professional and experienced officer responsible to the Off 
Receiver and the Court rether than by some skilled but outside aliney. In poy Sa a with thi 
nestion, and as pointing to a branch of duty which would dev i 
esirable that information as to the position of an insolvent’ 

available than it is at "par This end could only be attai 

My Committee would therefore suggest that it should be a direction to the Official 

bankruptey to issue periodical reports duly certified by the official accountant and t 

the assvts of each estate. These reports should be circulated at reasonab 

creditors all the information needed to enable them to understand. the pro} va 

affairs. It is very desirable that creditors should be encouraged to take a si . 

liquidation of an estate, and nothing seems so likely to produce this result as an assurance that delays wants 

reduced toa minimum, and that the Official Receiver or Trustee shall asa matter of course keep the creditors 





































he progress made in-realisi 
ly brief intervals, and should 





































ow uttaches but He ‘| 
wal character, would — 


often to the proceedings in the Insolvency Courts, that they are more or less of a purely forn 
in a better position to judge of the character of am 


lw done away with, and the Courts themselves would be 


jfrom the accidents of trade or of living. : 
Dhe suggestion for the periodical circulation amongst ‘creditors of statements showing the progress made in 
ing an estate applies equally to a trustee other than the Official Reeviver or to a Committee of Taspection, 
herto one of the main diffioulties in working the existing Act has been the apathy shown by creditors ; ayy 
‘ités,in the opinion of my Committee, neces to show creditors that they can with little trouble acqu: 
themselves with all that concerns them as regards an insolvent estate, to induce them to attend meetings, | x 
totake an active part in the winding up of their debtor's affairs. So long as creditors believe that to attend — 
meetings is to proceed without knowledge, to arrive at no result or practically to waste time, so long will they 
avoid, unless under necessity, attendance at such meetings. Where tne amount involved in a bankruptey A 
small, the chances of getting together the creditors are small indeed, and in such cases it may be useful to reserve” 
to the Official Receiver power to call a meeting of creditors at his discretion. “. 
Tho attention of the Committee, in the course of thé discussions on the draft Bill, has been in various ways 
strongly drawn to the question of protection against Léndmi dealings and the fraudulent transfer of property 4 
ler who might be actually insolvent at the time of the transfer but who might continue to carry on- pat | 
iness and thus secure ‘to the transfer something of a time sanction. Béndmi dealings, especially in cases of - ae 4 
insolvency, are somewhat common and ought tobe in a special way guarded against. In this connection. it. © 
would seem that sections 28 and 41 of the draft Bill should be read together. In section 28 it ix not as clear as 
it should be that the property therein indicated, as dealt with in the case of a settlement made before and in 
consideration of marriage, or in the case of » covenant made in consideration of a marriage for a future. 
erie of the settlor's wife or children, that the rty so disposed of would be regarded hy the Court a5 an 
ot of the estate. This section is governed by the provisions of section 42, but still the matter is one). 
et not be left in doubt. So long as there may be a doubt there will he a temptation. to endeavour. to” 
evade the law. eG 
My Committee accept the limitation of time in section 41 after the ae of which setflements made by 
who may become bankrupts cannot be impeached as reasonable an proper. Allusion has been to. 
i cases onli to the freq: with which such transactions are resorted to by Natives. The “provisions _ 
section 41 should be toade sufficiently wide to take in cases of déndémi purchases in the names of the wives 
“children or other relatives of ie or the transfer of property tothem. So far asmy Committeo. can , 
such cases eh not provided for in the proposed Act. They wo 


2 Saas a 


























































commend this question to the attention of the 


it has been d standing in tho names of wives or children of ashi 
presumed See i, i the re t and dealt with accordingly until the 
would be unjust to throw upon a wife or children the burden of proving thi 

to them in good faith and at a time when the transferor! was in a solvent position or — 

a measure of prudence. In such « vase the proporty no transfe 
uently become bankry pall be all that the wife or children could Took : 
juire p) Still it, is extremely desirable that déndmi tranesetions. sh 

ittec ' end this subject. to the attention of the logislature, vole, 
‘which ought toreceive attention, and in regard to which it appears desirable th 
cen to provide a much needed Te migt Haag 
n to the 























l oC ’ pee By 3 

insolvent as the result of a filet pref 

ne A which ~ p eran, hold béndmi forthe bankry 

of section 27 a 0 have no account of the Possibility of creditors residin, 

a ease the notice of "4 ided by the sub-secti would be ‘i i ; 
ante thaw duty hee oe. ian cient. ‘The sub 

n $2 there isan omissi 


English i i ( 
glis and Tadian creditors ax respects 
ion. The section provides for 
ngs between a bankru 


Accounts to be taken wh t 
andany other person, but does not state to whom’ the | 



































Tmission vested by section 60 in the Committee of Inspection depo 
an order of the Court. The same remark applies to section 67, a a: i. 
(2) of section 52 appears to overlook the radical differences between separate and joint estates, , 

ye ought to be acknowledged so far that the direction to declare dividends togethor should be amend 

m given to declare dividends separately 

‘7 





l@would facilitate business if the latter portion of clause (3) of section 64, from the words “The officer 
Re, to the words “ duly sanctioned,” were omitted, Ifa trust 


astee or Manager acts with the rmission of the Cour! 
-under sections 50 and 67, there is no need for him to take further sanction for the details dealt with in thie 
i sub-section, more especially as all charges incurred underthis sub-section must be taxed 
ae Referring to section 65, my Committee would not recommend an interference with the existing system, } 
"> which tarkruptey estates Sccounts are kept in the name of the Offidal Assignee and audited by Governme 
‘otlicials who submit half-yearly reports on such audit to the High Court. The like remark applies to. section ¢ 
jause (1). j Pie) 
= Be ion 94, which gives the Court power to change the carriage of Proceedings, my Committee would 
"include besides any other creditors the trustee or the Officia) Receiver as Persons who might be substituted to carry M 
coedings. . 
" Asldostion 103, clause (2), my Committee can see no reason for making the action of the Official Receives. 
© Sedepend. upon the “permission of the Court,” and would recommend that those words be omitted. : rhs 
ae My Craimitie: would add to the offences punishable under section 105 of the Bill the following cre ier. 
Mfo givé proper assistanoe i isi ring or assisting to raise a fraudulent claim against wy, 
assets of the estate ; improperly interfering with the realisation of the assets ; fraudulently making away with © 
property ; doing that which might result in preventing the disposal of the property at its proper value; showing’ ee | 
4 fraudulent preference to any creditor or entering into any composition with any creditor ; inducing any crediton? j 
by yrs Evterente or otherwise to neglect or delay to proceed with a petition, or to agreo to the dig... 

osharge of the bankrnpt, ‘ aa 

a * MysComtnittec cannot approve of the transfer of offences provided for in section 

that the Bankrupter Court sh 


110, and would prefer” 
hould itself deal with offences under the Bankruptey Act. “Wave 
+ The wording of section 113, providing for the exclusion of artnerships “and companies, should be made — 4 


‘more clear. Ax it stands it might be objected that it exclu 2s ordinary business partnerships from the , 
o argh the Act, which is against the’ present Practice as well us against the spirit of the draft Act 
*  MyCommittee cannot see what utility will result from changing the designation of the “Official Assignee” al 
» to that. of “ Official Recoiver”, Taos by this latter desi 
1 Receiver” would be to introduce Something of confusion and to chan ar 
r well known and comprehended, 
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There is already an officer of the High Court 
‘to, retain the style “ Officia 


. G mJ 
a 
spre Teper a 
«2 eonclusion my Committee desire me to report their opinion that the draft Bill is an advaneo upon oe) 
af existing: Act, They would suggest that the legislature should consider the expediency of retaining Chapter / abel 
s ivil Procedure Code as regards the local limits of the Courts established under the bankruptcy law, and 
ther wonld again urge that in the conside: 


ration of the draft Bill the utmost weight, and. the most careful atten: ©). 
given to the points of difference between the circumstances of England and India, “i 


S. HARVEY JAMES, - : 
Off. Secy. to the Govt. of India, = 








The Gazette of Endia, 
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Fe TS 8 Sires this Pat i eater that it gy fied te « experatp complica . 


nite aage se ~ 
2 ei ee PART V. ™ 


Bills introduced into the Council of the Governor General for making Laws and Regulations, 











or published under Rule 29. 


a 
% 





———___* , 3 
* GOVERNMENT OF INDIA. Sections, , 
F ‘ 12. Advertisement of receiving order, ¥ ioe 
‘+ LEGISLATIVE DEPARTMENT. 13. Power to Court to rescind receiving order 34 ] 
; ° a certain cases. ’ 
(Second publication. ] 


Proceedings consequent on Order. 
The following Bill was introduced into the} 14. Debtor’s statement of affairs. se 
Council of the Governor General of India for! 15. Proposal for composition or scheme of. ar. 


a 









the purpose of making Laws and Regulations on rangement. 

Cale ay, 1886, and was referred to a Select Public Beomination of Deiter; sieceaan 
ve ae 16. Public examination of debtor, , i i 
+ . F No. 6 OF 1886. 4 Composition or Scheme of Arrangement. - » ie 
/ “THE INDIAN BANKRUPTCY 17. Consideration of proposal for composition or 

- ~ ~BILL, 18886. scheme of arrangement. ae 
TI we 18. Acceptance, approval and effect of composi’ * 
ae ie ‘ tion or scheme. Be 
 y y i. CONTENTS. 19. Limitation of effect of composition or scheme, 
agi " * —— er ‘ * r ¥ 
\ Brorion, Adjudication of Bankrupitey. e 


20. Adjudication of bankruptey. Pee 4 
21. Power to accept composition or scheme after 
bankruptcy adjudication. ‘Mer’ 


” = t _ Preliminary. 
P25 Short title, extent and commencement. 
\ Sie Pia 

eh 









Practica Control over Person and Property of Debtor. #. 
Se. > PART TL. 22. Duties of debtor as to discovery and realiaa 4 
} : tion of property. iat 
PtooMEorsag tno AAS Se Pare seat 28. Arrest of debtor under certain ciroums , . 
here : si 24. Re-direction of debtor’s- letters and Res af 

2 5% = Acts of Bandrupley. grams. é abe. oe 

Ale of ankcagtay #8, Disoray at debtors ropeetr: 
Deal Receining Order. Discharge of Bankrupt. te bag PR 
ition to make receiving ordor. | 26, Discharge of bankrupt. ohge 














27. Fraudulent settlements. ; f 
28. Effect of order of discharge. {ai 


———- 


in. 
creditor may petition. 


eS ee 






et. PARTI 
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_ Dysqvazsnoarions o” Basin 













e ApuivisTraTion or PROPERTY, 

- Proof of Debts. 

= ee re 

. Description of debts prova le in bank- 

¥ ruptey. , 
$1. Mutual credit and set-off. 

es 32. Rules as to proof of debts. 

"" 33, Priority of, debts. 


34. Preferential claim in case of apprenticeship. 
© » 35.sPower to landlord to distrain for rent. 
j * Property available for Payment of Debts. 
86. Relation back of assignee’s title. v9. 
$7. Description of bankrupt’s property divisible 
*~ amongst creditors. 


Liffect of Bankruptcy on antecedent Transactions. 
- 38. Restriction of rights of creditor under exe- 
ae" cution. 
989; Duties of Court executing decree as to goods 
Sake taken in execution. 
40, Avoidance of voluntary settlements. 
ve. #1. Avoidance of preferences in certain cases. 
. Protection of bond jide transactions without 
notice. 


Realization of Property. 


eds. Possession of property by assignee. 
44, Seizure of property of bankrupt. ; 
45. Appropriation of portion of pay or other in- 
—% __ come to itors. 
946. Vesting and transfer-of property. 
y47. Disclaimer of onerous property. 
»48. Powers of assignee as to dealing with property. 


‘49. Powers exerciseable by assignee subject to 
orders of Court. ~ 


Distribution of Property. 
Be Declaration and distribution of dividends. 


hie 





ho ae 
; 


(oa: , 


ie 
a 
al . Joint and separate dividends. 
y 2. Provision for creditors residing at a distance, 
* &e. 
: 58. Right of creditor who has not proved debt 
Nekons declaration of a dividend. 





gh Bs. Final dividend. 
55. No suit for dividend. 
~ 56. Power to allow bankrupt to manage proper- 
j ty, and allowance to bankrupt for main- 
"So, i tenance or service. 





© 57. Right of bankrupt to surplus. 
> ll 
be ik a PART IV. 
=) OrriciaL ASSIGNEES. 
i. Bir Appointment and Removal. 
pall 58. Appointment and removal of official assignees 
° Pe of debtors’ estates. 
- Pe Duties. 
a 69. Functions of official assignee. 


» 60, Duties of official assignee as regards the debt- 


“ie ig or’s conduct. 
ws oe ‘ 
a . 4 ope 


Duties of official assignee as to debtor’s es- 
tate. 


cet jase ‘a Remuneration, 
r¢ e Pi Remuneration of official assignee. 
oo Cots. 


Fi 


63. 





llowance and taxation of costs. 













63. i to : 
69. Books to be kept by 
70. Periodical statement of p 
Release. 
71. Release-of assignee. 
Official Name. i 
72, Name of assignee. ‘ be 
Facation of Office om Insolvency. ‘ 
73, Office of assignee vacated by insolvency. 
Control, ees 
74, Discretionary powers of assignee and contro} 
thereof. : 
75, Appeal to Court against assignee, 
76. Control of Court over assignee, 


Soe 


PART V. ae. aan 


phe boon 


SpeciaL Assignees. sade ee 
77. Appointment and removal of sjesial si gee 


































78. Status of special assignee. asf ‘ 
Feta 
PART VI. Sire 
ConstiTuTION, ProcrDURE AND Pownns or Co 
Jurisdiction. ; oe 
79. Courts having jurisdiction in bankrlipteys? 


80. Local limits of their jurisdiction. *¢ 
81. Jurisdiction to be exercised~ by a f 


i 


Judge. ~ as 
82. Transfer of proceedings from Court to Cour 
83. Power to state special case. ae 


84, Exercise of jurisdiction in chambers. © | 
85. Delegation of powers to officers Court 
Presidency Judges of Small Cau 
86. Powers of Court of Recorder of f ngo 
Court appointed by Local Governme ty 
87. General powers of Bankruptey Courts © 5 
Appeals, Zhe 


88. Appeals in bankruptey. “te he 
: Procedure. > Tied 
89. Discretionary powers of the ae: 
90. Consolidation of petitions. mn 7 
91. Power to change carriage of pro 
92. Continuance of proceedings 9 
debtor. - 
93, Power to stay proceedings. 
94, Power to present petition ag 
95. Power to dismiss petition 
spondents only. 
96. Property of partners 
assignee. 
97. Suits by assignee and b 
98. Suits on joint contracts. 
99. Proceedings in partr 
Annulment 


100. Power for Court 
certain cases, 


to be 








SECrIONS. 

102. Construction of this Part. 

103, Punishment of fraudulent debtors, 

104. Penalty for al with property. 

105. Penalty on fraudulently obtaining credit, &o, 

106, Penalty on false claim, &e, 

107. Debts incurred by fraud, : 

108. Order by Court for prosecution on report of 

assignee. 

109. crimtant liability after discharge or com- 

position, 





PART IX. 


SuprLEMENntaL Provssions, 
: Application of Act. 
110. Application to married women. 
111, Exclusion of corporations and companies, 


J1% Administration in bankruptcy of estate of 
. rerson dying insolvent. 


? 


. General Rules, 
‘1s. Power to make general rules. 
; Xs Fees. 
‘14. Fees. 
es - Evidence. 


» 115. Gazettes to be evidence. 
116. Evidence of proceedings at meetings of cre- 
ditors. 
117. Evidence of proceedings in bankruptcy. 
118, Swearing ‘of affidavits, 
119 Death of witness, 
°120,Bankruptey Courts to have seals, 
121. Certificate of appointment of assignee. 


Time, 
, 122, Computation of time. 
Notices, 

123, Service of notices, 


Formal Defects. 
124, Formal defect not to invalidate proceedings. 





Bankrupt Trustee, 


12. Application of Trustee Act to bankruptey of 
trustee, . 


“ Corporations, Firms and Lunatics, 
126, Acting of corporations, firms and Innatics, 


Construction oS former Acts, Se. 


127. Construction of enactments and instrumen 
ri *referring to 1] & 12 Vic., c, 21. : 
} ~ Certain provisions to bind the Crown, 
Saving for existing rights of audience, 
Unclaimed Funds or Dividends. 
130, Payment into Court of unclaimed or undis- 
ie tributed dividends or funds. 
“Lapse and credit to Government of unclaimed 
132, oe, Undistributed dividends. 
% Claims to moneys paid into Court or credited 
‘to Governme t under section 180 or sec- 














are 


Sd oe 








Repeat, 7, 
186. Repeal of enactments, eee 
‘ pee ep ME i, | 
THE FIRST SCHEDULE—Masrmes coe) 
Crepitors, . 4 
THE SECOND SCHEDULE.—Pnoor. ops 
Desrs. ‘ oe é 
THE THIRD SCHEDULE—Exacruents ap. 
PEALED, 


* » 2 
a 


A Bill to Amend and consolidate the Law of Bank- Tins x 
ruptey and Insolvency in_British India. « : 


Wnenras it is expedient to amend and consoli. g 
date the law relating to bankruptey and insolygn- 
cy ; 1t is hereby enacted as follows :— - ee 4 

“ ee b 


Preliminary, 4 


Short titl i Leas ce | 
Pease: ond extent and 1. (1) This Act may be Ans 


cited as the Indian dato 
ruptey Act, 1886, Bato 
(2) It shall extend to the whole of British. - = 
India, and shall apply to all British oubjecth ott ¥ 
Her Majesty within the dominions of Princes 
and States in India in alliance with Her Majesty, 
whether in the service of the Government of 
India or otherwise, and to all Native Indian 


subjects of Her Majesty in any place beyondithe 
limits of British India. ae 


(3) Tt shall, except as by this section other- ™ 
wise provided, come into force on such date as nl 
the Governor-General in Council may, by noti- 
fication in the official Gazette, fix in this behalf, 
which date isin this Act referred to as the com.” bate 
mencement of this Act. oa a 

(4) Any power conferred by this Act to make y 
hs Pain be exercised at any time after the Hehe ! M4 
ing of this Act; but a rule so made shall not @ Sub-s. (3). 
effect till the commencement of this Act, sont! 





te * 























PART I, 
Procrgpinas rrom Act or BANKRuptey to - “a f 
Discuarae. : 
Acts.of Bankruptey, a ; 
2. (1) A debtor commits r46 «wy Vie 
Acts of bankruptcy. an act of bankraptey pip oi 


of the following eases :— 
(a) if in British India or elsewhere he makes 
@ conveyance or assignment of his proper- ~ 3 
ty to a trustee or trustees for the benefit = 
of his creditors generally ; “ 
(0) if in British India or elsewhere he makes 
a fraudulent conveyance, gift, delivery or 
transfer of his property, or of any part 
thereof ; i 
¢) if in British India or elsewhere he 
o any conveyance or transfer of his property, 
or any part thereof, or creates an 
thereon, which would, under this or any 
other enactment for the time ‘in © 


he 


f be void as a fraudulent: 
os ihe wer adjudged bank 
ra) it with intent to defeatior delay 

Mate dows aay of tha fe 
































































(Bart I.—Proceedings from 4 
being out of British Inia, remai it nm 



























of British India, or departs from his : e withdraw 
Seige: dwelling-house, or otherwige absents him- | sub-section (1) shall be sub 
“4 mE self, or begins to keep se, or closes | tions, if any, of those provis 
Pei this place of business, or suffers himself to | scri 









5. (1) A creditor shall <4 
sent a ban 

ean tue against a debtor 
(a) the debt owing by the debtor 
tioning creditor, or, if tw 

tors join in the petition, 

amount of debts owing te 
titioning creditors, amou 

undred rupees ; and : 

(b) the debt is a liquidated sum, payable eit 


be arrested or taken in execution for a 
debt not due, or submits collusively or 
Lie fraudulently to an adverse decree, or pro- 
cures himself, or his property, moveable 
or immoveable, to be attached or taken in 
ey execution; 
fo if he files in the Court a declaration of his 
inability toepay his debts or presents a 
bankruptey petition against himself ; 
(f) if he gives notice that he has suspended, 
or that he is about to suspend, payment of 































we his debts; ; immediately or at some certain 
TL. R18 (9) if he niakes to any of his creditors an offer time ; and ying he 
QB. D. CoA. of a composition in satisfaction of any of (c) the act of bankruptey on which the pe 


is grounded has occurred within three 
months before the presentation of the 
petition. >a 
(2) If the petitioning creditor is a secured ¢ 


his debts, or a proposal for a scheme of 
pten arrangement of his affairs; 

1885.] 4, (1) if he is imprisoned in execution of a decree 

ns or order of a Civil Court for a longer 








period than twenty-one days for making 











Sixt : ditor, he must in his petition either state th 
i oe default in pagreent of a sum of money. he is willing to give up his security for the 
aaa Receiving Order. of the ereditors in the event of the debtor 





adjudged bankrupt, or give an estimate of the — 
value of his security. In the latter case he “" 
-be-admitted as a petitioning creditor to the 
of the balance of the debt due to him, after — 
deducting the value so estimated, in the s 

manner as if he were an unsecured creditor. — rs 


6. (1) A ereditor’s petition shall be veri 
Proceedings and order by affidavit of the creliiay 
on creditor's petition. or of some person | 5 a 
behalf having knowledge of the facts, and l. 

ed in the prescribed manner. _ 
(2) At the hearing the Court shall requin — 
proof of— : tf 
(a) the debt of the petitioning creditor, * . 
() the act of bankruptey, or, if more than 
one act of bankruptcy is alleged in the 
petition, some one of the alleged ‘ 
of baukruptey, and, 


: »-"B! Subject to the yee age at in this 
a sesl Act, if a debtor has com- 

oy ’ biting order.” make mitted an act of bankruptey, 
iy the Court may, on a bank- 
ruptey petition being presented either by a cre- 
ditor or by the debtor, make an order, in this Act 
called a receiving order, for the protection of the 
estate. 





cars _ig 






Bee 4 \ +! Ree 4. (1) The Court shall ] 
[46 & 47 Vic., ? roam on juris not have jurisdiction to make i 
‘ - GQ), 5 a receiving order unless— 

¢ ase _ (a) the debtor is, at the time of the presentation 
’ of the bankruptcy petition, in prison with- 
in the local limits of the jurisdiction of 
: the Court, under an order of a Civil Court, 
for making default in payment of a sum 

of money ; or 
yf) the debtor, or, if he isa member of a firm, 





= 










isn ier 08 


es 


















































sagt att or one of his partners, has, 7 
» within a year before the date of the pre- (e) if the debtor does not appear, ,the service ice 
& sentation of the bankruptey petition, y of the petition ; 2m sale ee i 
* cage resided or had a dwelling- and, if satisfied with the proof, may make 4 | 
ie area or place of business within those | yeogiving order in pursuance of the petition. | 
Provided as follows :— (3) it the Court is te satisfied with the ; 
(i) in any case where an application for pa ewes enone ao editee se ee , 
4 z declaring a debtor insolvent has been users | ft; the debits thakaeben i 
> “xivot 1682. made under section 344 of the Code of | gobts, or Sai for'ather ufficient a 
Wh < Civil Procedure to: any Court subordinate | 5, he ae scabies the: Oda : 
Se are to the Court, and the Court is of opinion via 5 3 
.e that the proceedings may be more advan- ed : 5 a 
tageously conducted before itself and (4) Where the debtor appears on 
P under this Act, the Court, on the appli-- and denies that he is indebtes to the 
, cation of the debtor or of any of his | that he is indebted to such 
file creditors, or of its own motion, may justify the petitioner in pi 
Pm, withdraw the proceedings from the subor- | 9gainst him, the Court, 
dinate Court, if competent so to do under being given as the Court 


to the petitioner of any ¢ 
lished against the debtor i 
the costs of estab 
Mumbai the 


its Letters Patent or section 25 of the 
Code of Civil Procedure, and may then 
: make a receiving order under this Act in 
= supersession of all or any of the proceed- 
i ings which may have been previously 
iy cag eee the said Code: RNG 
3 ; may in any prescribed class of 
+ eases make a receivuap order ona bank- 
_ petition notwithstanding the re- | of 
clauses (a) and (6) of | just, 





soi 


™ 


vies order y < ar plored 
&) thereof shal dan act of bankru 
without the previous filing by the debtor of 
declaration of inability to pay his debts ; 
the debtor proves that he is entitled to present 
the petition, the Court shall thereupon make a 
receiving order, unless, in its opinion, the proceed- 
ings ought to have beea taken before some other 
rt having jurisdiction under this Act. ‘ 


A debtor’s petition shall not, after present- 
ur be withdrawn without the leave of the 


Court. 


‘ic, 8. (1) On the making of a receiving order 
sé Bfect of receiving the official -agsignes’ shall be 
cdins thereby constituted receiver 
| of the property of the debtor, and the debtor, if 
” jniprison, shall be released, and thereafter, except 
of asdirected by this Act, no ereditor to whom t! 
debtor is indebted in respect of any debt provable 
in bankruptey shall have any remedy. against 
the property or person of the debtor in respect of 
thie debt, or shall commence any suit or other 
legal proceeding unless with the leave of the 
Court and on such terms as the Court may 
- impose. 

(2) But this section shall not affect the power 
of any secured eréditor to realize or otherwise 
deal-with his security in the’same manner as he 
would have been entitled to realize or deal with it 
if this section had not been passed. 


vies =9. (2) The Court may, if it is shown to be -. 
kev wers essary for the protection o 
j aa pesetzre hc the estate, at any time after 

texim revsiver and stay the presentation of a bank- 
teprommaings. ruptey petition and’ before 
4 receiving order is made, appoint the official 
assignee to be interim receiver of the property of 
the debtor, or of any part thereof, and direct him 
to tuke immediate possession thereof or of any 
part thereof, 


(2) The Court may at any time after the pre- 
‘entation of a bankruptey petition stay any suit ‘or 
other legal proceeding ing before any Judge 
tr Judges of the’ Court or in any other 
Court in British India against the property or 
Person of the debtor, and 


vo 
any 


, 
ic,, 


any Court in which 


PP) eocibed’ 


prey | 
and, if | 


may be appdinted special manager. _ 
(3) The special manager shall sive security and 
rnish accounts in sue manner ag the official 
assignee, subject to the control of the Court, may 
direct, and shall receive such remuneration as the 
official assignee may, within limits prescribed and — 
subject to that control, determine. 


12. Notice of every receiving order, stating re 
bess name, address and d 
eifing mae wi tion ot the debtor, the d: 
of the order, 
which the order is made and the da: , 
tion, shall be published in the prescribed manner, mi 


13. Ifin any case where a receiving order bar 
Power to Court to been made on a Senkraiey ae 
rescind receiving order in petition it a ts to on. 
certain cases, Court by which the order “* 
was made, upon an application by the official 
assignee, or by-any creditor or other person inter- 
ested, that by reason of the residence of the maj 
rity of the creditors in number or value, or the 
situation of the property of the debtor, in some _ 
part of British India or of Her Majesty’s: domi- 
nions elsewhere, beyond the limits within which 
the Court ordinarily exercises civil jurisdiction, or 
from any other cause, his estate and effects ought to 
be administere 1 by some other Court having juris- 
diction under this Act or under the Ba Ne 
or Insolvent Laws of some other part of Her | 
Majesty’s dominions, the Court, after such engui aoa 
as to it may seem fit, may rescind the receiving’ 
order and stay all proceedings on, or dismiss the 
petition, upon such terms, if any, as the Cou 
may think fit. : ; 
14. 
_ Proceedings consequent on Order. i 
14. (1) When rhe ir ise y 1 
, a tor, he sh pre ¢. 21, 
eros 7 and submit to the oficial 12, 
assignee a statement of and 62, 


in relation to his affairs in the prescribed form, 


verificd by affidavit, and showing the particulars 
of the debtor’s assets, debts and li ilities, the 
names, residences and occupations of his creditors, © 
the securities held by them respectively, the dates 
when the securities were respectively given, and 
such further or other information as may be pre- 
as the official assignee may require, Eee 
(2). 


statement shall be so submitted within 
the following times, namely :— / - 


» order is made on the petition 


ma debtor, within seven days from 























a 
(Part I.—Proceedings from 4 
and, if the default of the debtor was in 
of the Court without le 
may, on the application of the offic 
of any cteditor, adjudge him bankrapt. Hi 
(4) Any person stating himself in writing to 
be a ereditor of the bankrupt may, personally or 
_ by agent, inspect the statement prepared under 
sub-section (1) dt sub-section (3) at all reasonable 
times, and take any copy thereof or extract. there- 
.° from; but. any person untruthfully so stating 
~ himself to be a creditor shall be punished, on the 
complaint of the official assignee, with imprison- 
| ment which may extend to three months, or with 
a) fine, or with both. 
in ot £15. The debtor may within the time limited for 
aad the submission of the 
ae Proposal for composition statement of hisaffairs, or 
or scheme of arrangement. ‘ aise 4 
with the permission 0 
the Court, at any time before he has been ad- 
judged bankrupt, submit to the official assignee 
Bt a proposal for a composition in satisfaction of the 
debts due to his creditors ot a proposal, for a 
5 po eh of arrangement of his affairs. 
































ing to be held for the ec 
posal, or cause a notice to. 
manner prescribed requiring hi 
be specified in the notice, to no 
the official assignee whether or 
proposal. 
(2) The Court may at any time 
fourth in value of the creditors m 
debtor’s statement of affairs may, 
specified in the notice served under sub-s 
by requisition in writing, require, that a, 
of the creditors shall be held for the 
of the proposal. : 
(8) With respect to the summoning of 
proceedings at a meeting ‘convened under this 
section, or ‘any subsequent meeting of credit 
ors, so rules in the first. schedule shall. nM 
served. 




































































(4) Where the official assignee issues 
under sub-section (1), requiring a er 
notify ‘whether or not he accepts a pro 
shall'send with the notice a summary of the de 
statement of affairs, including the causes of his 
failure, and any observations thereon which the 
official assignee may think fit to make, ~ is 













SR \ Public Examination of Debtor. 
68 Ut Vic. 16. (1) Where the Court makes a receiving 
a 1%) ; 2 order it shall hold a public 
is! tase examination of sitting, on a day to be 
et appointed by the Court, 
for the examination of the debtor, and the debtor 
l attend thereat, and shall be examined as to | 
is conduct, dealings and property. 
2) The examination shall be held as soon as 
conveniently may be after the expiration of the 
for the submission of the debtor’s statement 
airs, 
3) The Court may adjourn the examination 
fram time to time. or 
(4). Avy creditor who has tendered a proof, or 
a legal practitioner authorised by him in this be- 
half, may question the debtor concerning his 
irs and the causes of his failure. 


















18. (1) The composition or scheme ed by 
Acceptance, approval and the debtor shall not be. 
effect of composition or deemed to be accepted 
scheme. the creditors unless— 
(a) wigs a meeting has been convened under 
t foregoing section, the ereditors who — 

have proved resolve, by special resolution 
passed s that meeting or an adjourn- 
ment thereof, that the proposal 
accepted, ot, ea Me 
(2) where a meeting has not been convened under 
that section, a majority in num a 


i 












































-(6) The official » assignee shall take part in the presenting three-fourths in: | 

examination, and for the purpose thereof may, sub- the creditors who have proved notify — 

to such directions as may be given by t in writing to the official ,assignee thett — 
ourt, employ a legal practitioner. : acceptance of the proposal. _ 


-- (6) The Court may put such questions to the (2) The composition or scheme sha 
debtor as it may think expedient. | binding on the sehen unless, after” 
) The debtor shall be examined upon oath, ance, by them, it is approved by the 
and it shall be his duty to answer all such ques- (8). The debtor or the official a 
&. , tions:as the Court may put or allow to be put to | after the conclusion of the ic 
| him. E ; the debtor, apply to the Court 
hi (8) Such notes of the examination as the Court | composition or. scheme which has 
thinks proper shalt be taken down in writing,and the creditors, and notice of the time ap} 
‘shall be open to the inspection of any creditor at | heating the application shall be give 
all reasonable times, ~ | ereditor who has proved. 
(4) When the Court is of opinion that the (4) The Court shall, ‘be 2 
aflaire of the debtor have heen: sulficiently. inves- | Povition or scheme, “heat: 
tigated, it shall, by order, declare that his.exami- | 18080 i to. the terms, 
“pation is concluded, but that order shall not pre- scheme and as to the con 
Soda the Court from directing» further exami | ™My. Cbjeotions which may” 
mation of the debtor as to his conduct, dealings of any creditor, 
or property whenever it may see fit to do.so. | 6) If the Court 
Composition or Scheme of Arrangement. A parang. restine 
17. (1) Where a debtor has submitted a 


for a 
n of Propo. satis sea Behe a 










































’ cepted and a 
this seetion shall be bint 


on all the creditors So far as relates to any 
dels due to them from the debtor and provable 
in bankraptey, 

(8) A certificate of tha 
composition or scheme has heen duly accepted and 
approved. shall, in the absence of fraud, be con- 
clusive as to its validity. © ‘ ; 

(9) The provisions of a composition or scheme 
ander this section may be enforeed by the Court 
on application by any person interested, and an 
order of the Court made on the application may 
be executed as if it were a decree, 


(10) If default is made-in payment of any 
instalment due in pursuance of the composition or 
echeme, or if it appears to the Court, on satisfac 
tory evidence, that: the composition or scheme can- 
not, in consequence of legal difficulties, or for any 
sufficient cause, proceed without injustice or undue 
delay to the coatnee or to the debtor, or that the 
approval of the Court was obtained by fraud, the 
Court may, if it thinks fit, on application by any 
creditor, adjudge the debtor bankrupt, and ‘annul 
the composition or scheme, but without prejudice 
to the validity of any sale, disposition or pay- 
meut duly made or thing duly- done under or 
in pursuance of the bs ef worn orscheme. Where 
adebtor is adjudged u 
section, any debt provable in other respects, which 
tas been contracted before the date of the adjudi- 
vation, shall be provable in the bankruptcy. 


(11) If, under or in pursuance of a composi- 
tion or scheme, the official assignee ora special 
signee is appointed to administer the de rtor’s 
Property or manage his business, Part IV or 

: Part V of this Act, as the case may be, and such 
other portions of the Act as may be prescribed, 
shall apply to the assignee as if he were an 
assignee in a bankruptey, and as if the terms “bank- 
ruptey,” bankrupt” and “order of adjudication ” 
included respectively a composition or scheme of 
arrangement, ‘a compounding or arranging debtor 
and an order approving the composition or scheme. 


(12) Part IIT of this Act shall, so far as the 
nature of the case and the terms ‘of the composi- 
tion or scheme admit, apply thereto, the same 
‘terpretation being given to the words “ assig. 
Ree, isd ba: ru me “ bankrupt ”» and “ order of 
‘djudication”? as in the last: preceding sub-section, 
" (13) & composition ‘or scheme shall not be 
Dra by the Court unless it : 
iMyment in priority to other debts of all debts 
Nis directed to be so paid in the distribution of the 
, Pperty ot hala esc A= aay tec 


; 14) The Ie 
' Prstion or eeheme sh all” 


pith J this Act : 


official assignee that a_ 


ankrupt under this sub-’ 


‘the composition or scheme, 


rhage the | 


"have 


debtor y 
40s coy 


ptey, 8 
m or scheme. 


Ay 


Adjudication of Bankruptey. 
20. (1) At the time of making a iF 
: “order, or at-any time ahora chia 
copy ent Mek sitar, the Olest nay, oe ae 
: . application of the debtor ; 
himself, adjudge him bankrupt. The application 
may be made orally and without notice, : 
~ (2) Where areceiving order is made 
debtor, then, if a composition or scheme: is not © 
aecepted and approved in pursuance of this Act 
within fourteen days after the conclusion of the, 
examination of the debtor or such further time as 
the Court may allow, the Court shall adjudge the 
debtor bankrupt. : 


(3) When a debtor is adjudged bankrupt his (11 
property shall become divisiljle among his eredit- & 2 
ors and shall vest in the official assignee. aot 


(4) Notice of every order adjudging a debtor (11 & 
bankrupt, stating the name, address and descrip. ¢. 21, ». 
tion ‘of the bankrupt, the date of the adjudication 
and the Court by which the adjudication is made, 
shall be published in the prescribed manner, and 
the date of the order shall, for the purposes of this 
Act, be the date of the adjudication. 


21. (1) Where a debtor is adjudged bankrupt [46 & 
Power to accept com. the ereditors may, if they ¢, 6, 
position or scheme after think fit, at any time after * 
bankruptey -adjudica- the adjudication, by special 
tion, resolution, resolve to enter 
tain a proposal for a composition in satisfaction of 
the debte due to them under the bankruptey, or 
for a scheme of arrangement of the eke 
affairs ; and thereupon the same proceedings shall 
be taken and the same consequences shall ensue as 
in the case of a composition or scheme accepted 
before adjudication, . 


(2) Tf the Court approves the composition or 
scheme, it may make an order annulling: the bank- 
tuptey and vesting the property of the bankrupt 
in. him or in such other person as the Court ma 
4ppoint, on such terms, and subject to such condi- * 
tions, if any, as the Court may declare. ; 

(3) If default is made in parent of any in- 
stalment due in pursuance of the composition or 
scheme, or if it appears to the Court’ that the 
composition or scheme cannot: proceed without 
injustice or undue delay, or that. the approval of _ 
the Court was obtained by fraud, the Court may, 
if it thinks ft, on application by any person inter. _ 
ested, adjudge the debtor bankrupt, and annul ~ 

i but without prejudice » 
to the validity of any sale, disposition or payment — 
duly made, or thing duly done, under or in pur- 
snance of the couneseon or scheme, Wherea — 
debtor is adjudged nkrupt under this sub-sec= 
tion, all debts, provable in. other respects, which 

been contracted — the date of such adju- 
dication shall be provabi in the bankruptcy, 


AY 








submit to such examination in respect 
Lov gtd or his creditors, wait at such Be 
places on the official assignee oF ecial 
manager, execute such  "powers-of-attorney , 
--gonveyanees, — reds and’ instruments, and 
— y-do all such acts and things in relation 
‘to his» property and. the distribution of the 
_ proceeds amongst his creditors, as may be 
reasonably required by the official assignee or special 
spac rp may be preseribed by general rules, aS 
“or be directed by the Court by any special order fit, post letters and telegrams add 
or orders made in reference to any particular case, debtor at any place or places me 
“or made on the oceasion of any special application | order for re-direction shall be re-di 
by the official assignee oy manager, or any delivered by the Postal and 7 
ts creditor or person interested. Heyy in British ndia to the official, assig 
(8) Me shail, if adjudged bankrupt, aid, to the pre clponcas min a eae 
° Saas utmost of his power, in the realizatien of his’ pro- : i a ne 
Bre rty and the distribution of the proceeds among 25. (1) The Court may, on the appli 
©... his creditors. Discovery of debtor's Bud official assignee, 
(4) Wea debtor wilfully fails to perform the cake ide amar’ saath re 
naked imposed on air by this pete or to de- ade against a debtor, summon bef 
iver up possession of any part © is propert: 
hich fe divisible amongst his creditors dace sal | eT ce aay gril re eae 
Act, and which is for the time being in his posses- | ¢ho debtor, or supposed to be baby wis tothe ne 
sion or under his control, to the “official: assignee } 5, any person whom the Court may pie oe 
to any person authorised by the Court to take | giving information respecting the debtor, his deal- 
ssion of it, he shall, in addition to any other ings or property ; aud the Court may ° ; ‘uire:any 
nishment to which he may be subject, be guilty | such person to produce et ania hae ae 
of a contempt of Court, and may be punished ac- | ody or power relating to the debtor, his dealings 
capdingly- or property. Rie a pe 
‘ ‘93. (1) The Court may, by warrant addressed Ps Phd Spina ey pena tions as. pk 
ret ld nde 0 any, Tati OF, ee, | before the Comet an cme appointed, or refuses 
ae ed hey banks | Se cm tot Care ein 
papers, money and goods in bis possession to be | of its sitting and allowed by Bay/rate ster ean 
seized, and him and them to be safely kept as |}. warrant Bee ag ie ? ce ot ad 4 
: seribed until such time as the Court may order, rid a Prac ceili be . Apprenennee er 
Fis under the following circumstances -— yy ie “ed spate” a oth) Sohn Na LY 
(a) if, after presentation of a bankruptey peti- Wi of he Cr Sean a a 
pee Sat 


tion by or seer him, it anne to the erson so brought before it ni 
(4) If on the examination of any such ain 























24. Where a receiving 
Re-direction of debt- 
or’s letters and telegrams. D , 
may, from time to time, order that. 
not exceeding three months, as 7 























































Court that there is probable reason for " ; > 
helicving that be bas absconded or is | '" dealings or property. 9 
pay Ry about to abseond with a view of avoid- |. | any 
glen Oe ing service of a bankruptey petition or | it appears to the Court that he is indebted 
f of avoiding appearance to any such peti- debtor, the Court may, on the application 
tion, or of avoiding “examination in. | official assignee, order him to pay 
respect of his affairs, or of otherwise | assignee, at such time and 
avoiding, delaying or embarrassing pro- | the Court seems expedient, 
ceedings in bankruptcy against bim ; me eur ap Re 
P : 4 ‘ ischarge whole 
yy if, after presentation of a bankruptey peti. | Qoy rt thinks ft, with 0 



















tion by or against him, it appears to the 
Court that there is probable reason for a 
believing that he is about to remove hie 
property with a view of preventing or 
' delaying ion being taken of it- by 
: the official assignee, or that there is prob- | 0" 
able reason for believing that, he has | 
concealed.or is about to conceal or de- | 
~ stroy any of his property or any books, |! 
documents or writings which might be | 
of his creditors ( 
his bankruptcy; - 


after service of a bankruptey petition on 
coe tobi felt Sect 










































| also hear any the hearing the | 
eat ) may put such questions to the debtor and 
Aaa ti a such evide it may think fit. epee 
the hearing of the application theCourt | 6) ‘The Court may, in making an ordér of dis- ry. 
chall take into consideration a report of the official sharge, pass a decree against the debtor in favour te ‘ 
assignee as to the bankrapt’s conduvt and affairs, | of the official assignes for an balance of the « 
and may either grant or refuse an absolute order | debts Provable under the bankruptey which is 
of discharge, or suspend the operation of the order | not satisfied at the date of his disc arge; but in 
for 2 specilied time, or grant an order of discharge } that case the decree shall not be executed with. - 
subject to any conditions with respect to any earn- | out leave of the Court, whieh leave may be. given 
ings or ineome which may afterwards become due | on proof that the bankrupt has sinee his dis. 
io the bankrupt, or with respect to his after- charge acquired property or income available for 
acquired property: payment of his debts. : ’ ‘ 
ve, Provided that the Court shall refuse the dis- | (7) A discharged bankrupt shall, notwith- (1j « 19 
jd charge in all eases where the bankrupt has com- Standing his discharge, give such assistance as ¢. 21, 
qitted any. offence under this Act, or under | the official assignee ma uire in the realization 
section 421, 422, 423 or 424 of the Indian Penal | and distribution of su of his property as is vest. 
Code or any amendment thereof, and shall, on | ed in the official assignee, and if he fails to do so 
me “roof of any of the facts hereinafter mentioned, | he shall be guilty of a contempt of Court; and 
either refuse the order, or suspend the operation.| the Court may also, if it thinks tit, revoke his dis + 
of the order for a apested time, or grant an charge, but without prejudice to. the validity of 
order of discharge subject to such conditions as any sale, disposition or payment duly made or 
aforesaid. ; thing duly done subsequent to the discharge, but: 
(3) The facts hereinbefore referred to are— before its revocation, 
(a) that the bankrupt, if a trader, has omitted (8) Where the Court refuses the discharge of 
to keep such books of account as are usual | the bankrupt, it may, after such time and in 
and proper in the business carried on by | such cireumstances as may be authorised A! gen- 
him and as ‘sufficiently. disclose his busi- | eral ‘rules, permitghim to renew his application 
ness transactions "8 financial position | for an order of disc arge. : 


within the three years immediately pre- 27. In either of the fol- [eehar 


ceding his. bankruptey or within such | Fraudulent settlements. p f . 
shorter period immediately preceding that | fibpcaace: lowing cases, that is. to ¢- 68: 
event as the Court may deem reasonable | xine itl 
in the circumstances of the case ; (1) in bs inc jn peptic sine 
(b) that the bankrupt has continued to trade the settlor is not at the time of making 
after knowing himself to be insolvent; the settlement able to pay all his debts 
(¢) that the bankrupt has contracted any debt without the aid of the property com- 
provable in the bankruptey without having | - prised in the settlement, or ‘ 
at the time of contracting it any reason- (2) inthe case of any covenant or contrast: 
able or probable ground of expectation made in consideration of marriage for 
(proof whereof ay lie on him) of the future settlement on or for the 
being able to pay"it ; : settlor’s wife or children of any mo : 
(7) that the bankrupt has brought on his bank- or property wherein he had not at the 
raptey by rash and hazardous speculations ‘date of his marriage any estats or interest 
or unjustifiable extravagance in living ; {not being money or property of or in 
(¢) that the bankrupt. has put any of his credit- ‘right of his wife), 
ors to! unnecessary expense by a frivolous if the settlor is adjudged bankrupt or compounds — 
or vexatious defence to any suit or other | 4, arranges with his creditors, and it appears to 
legal proceeding properly brought against the Court that the settlement, covenant or con- 
him 5 : tract was made in order to defeat or delay credit 
(/) that the bankrapt-has within three months ors, or was “unjustiliable having regard to the 
preceding the date of the repay: tah state of the settlor’s affairs at the time when it 
when unable to pay his debts as they be- | was mide, the Court may refuse or suspend an 
come due, given. an undue preference to | order of discharge or grant an order subject to 
any of his creditors; atts £4 conditions or ee to GABP eg Gennes or 
t on | revious | arrangement, as the case may be, in like manner 
i: peers been a Nagel ebiert baie made | as in nove where the debtor has been guilty of 
waite an tomy in force in any part | fraud, us at a 
of Her Majesty’s dominions a composi- 5 oe : 
amentanith je itors; | 28. (1) An order of discharge shall not release (11 
ae with his creditors 5 '| Effect of order of dis- the bankrupt from any debt ¢. 
charge. on @ recognisance 
debt with which the bankrupt may be 
suit|of the Crown or of any 










(Part IL— Disquali 













(2) ‘An order of discharge shall not release 
bankrupt from any debt or liabilit) incurred. by | 
means Of rig Mad or froudulent breach of 
‘trust to which he was a party, or from any 
or liability whereof he has obtained forbearance 
by any fraud to which he was a party. fat 

(8) An order of dischar shall release the 
bankrupt from all other debts provable in bank- 
| fuptey, 
A) An order of discharge shall be conclusive 
evidence of the bankruptcy, and of the validity of 
the proceedings therein ; and in 3 proceedings 
* that may be instituted against .a vankrupt who 
Bay” has obtained an order of discharge in respect of 
any debt from which he is released by the order, 
the bankrupt may plead that the cause of action 
* oceurred béfore his discharge, and may give this 
NM “Act and the special matter in evidence, 

‘£12 Vie. (5) An order of discharge shall not release |- 
3}, ss. 59 any person who at the date of the receiving order 

J was a partner or co-trustee with the bankrupt or 
» 














order, or to which he may become 
discharge by reason of any | 
before the date of the receivi 
deemed to be debts provable in b: 
| (4) An estimate shall be made 
assignee of the value of an, debt o: 
able as aforesaid which by reason’ 
subject to any contingency ,or ¢ 
for any other reason, does not 
value, ‘ 

(5) Any person aggrieved by 
by the official assignee as aforesaid 
the Court. : 

(6) If, in the opinion of the Court, the value 
of the debt or liability is ingapable of being 
fairly estimated, the Court may make an order to 
that) effect, and thereupon the debt or liability — 
shall, for the purposes of this Act, Ve deemed to — 































“may PE j 1 7 
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was jointly bound or had madeany joint contract 
svith him, or any person who was surety or in the 
nature of a surety for him. 


s 


be a debt not provable in bankruptey. —” ~ 

eH Tf, in the opinion of the Court, ‘the value. 
of the Uebt or liability is capable, of basing fairly. 
estimated, the Court may direct the value to be 
assessed before the Court itself, and may give all 
necessary directions for this Lape: Merit the 
amount of the value when assessed shall be deemed 
to be a debt provable in bankruptey. A may 

(8) “Liability” shall for the purposes oft this 
‘Act include any compensation for work or labour 







PART Ii. 


Bee , Disquatteications OF BaNKrurt. 
6.4 AT Vic., 5 29. (1) Where a debtor is adjudged bankrupt 
"62, 0.32 ADisqnalifications of he shall, subject to the pro- 


5 84 J 










krupt. visions of this section, be 
disqualified for— 
i) being appointed or acting as @ Member 





a Aad i REA Do ls a ae ae 


sg ‘of any Legislative Council constituted | done, aud any obligation or possibility of an- obli- 
sk 25 Vic, under the Indian Councils Act, 1561; gation to pay money or money’s worth on the breach 
¢7. ” 1%) being appointed or acti Justice of | Hany express orimplied covenant, contract, agree 

(V) being appointed or acting as & <ustice °° | ment or undertaking, whether the breach does! ot 





the Peace, Judge or Magistrate; ; 

(¢) being appointed or acting as a member of 

any loeal authority. 

(2) The disqualifications to whieh a bankrupt 
js subject under this section shall be removed and 
cease if and when— 

(a) the adjudication of bankraptey against him _ 
i js annulled; or f ; 
5 (a) toe obtains ftom the Court hie discharge | eee en te node ol haber 
‘ with a certificate to the effect that ne ee Pi mode of valuation, 
bankruptey was caused by misfortune ascertained by fixed rules, oF a8 mal 
without any migeonduct on his part, 81. Where there have been 
The Court may grant or withhold the certificate Mutual credit and set- sont 
as He thinks fy, at rg of the certificate | of a 
8 subject to appeal. mignt ts he 
(3) Tf a person is adjudged bankrupt whilst ius: pie ot 
holding the office of Member of a Legislative | debt under the revalvetag 
Council, Justice of the Peace, Judge, Magistrate | be taken by, or ‘under 
or member of a local authority, bis office shall ae aus 
thereupon become vacant, 







does not occur, or is or is not likely to oceur or cap: — 
able of occurring before the discharge of the debtor, 
and generally 1 shall include any express or im 
plied engagement, agréement or undertaking to 
pay, or capable of resultin in the payment of, - 
money, or money’s worth, w ther the payment is, 
as respects amount, fixed or unliqaidated 5, iS Tee 
spects time, present or future, certain or pendent 
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hese one party sha 
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PART III, sum due from the other pat 
ADMINISTRATION OF Proparry, the aceount, and no 
Proof of Déits, ye 


0. (1) Demands in the nature of unliquidated 
in me his mat 
dankruptcy. © by reason of a contrat 
: prcniee Be breach of 


































: aT a 
krtpt, 
consent and 
under such circums 


reputed owner thereof : 


jn his trade or business, by the 
mission of the true owner, 
tances that he is the 
Provided “that 


- 













act xiv 88. (1) . 
8: against the property of a 


void’ against the official assignee: 


this section include any convey@ 




























- rupt for his own benefit at the ¢o 
mencement of his bankruptey or before 
« his discharge; and es Me em in 
all moveable “being, at the .com- not being money oF. 
(6) all movement of the bankruptcy, in the; his “is a se ob 
order or disposition of the tne vtorned pursuant to the coven j 


(3) “Settlement” shall for’ 














; things in ange — pepe srg oa property. i 
wing due to the pt in Deep er 
e pie + his trade or business, shall not 41. (1) Every conveyanve zing 
be deemed moveable property within the | Avoidance of “prefer- ue thio aan! 
meaning of this section. ences in certain cases. porsche “ 
7 Effect of Bankruptey on antecedent Transactions. \ gyery judicial proceeding taken or sufi 
Where execution of a decree has issued .yson unable to pay his debts as they | 
’ 









vom his own money in favour of any 








+ 5S Restriction 
taat a Vic,, of creditor alt 2 a debtor; no person shall be | any person in trust for any creditor, wil 
ards. ‘ entitled to the benefit of the | of giving that creditor a preference over the ; 

* execution against the official assignee, except in | ¢ itors, shall, if the person making, talking; pe: 
respect of assets realized in the course of the exe- | ing or suffering the same is adju ged bankropt 
cation by sale or otherwise before the date of the | on a bankruptcy petition presented within three 

“a receiving order, and before notice of the present- | months after the date of making, taking, Paying | 

ig ation of any bankruptey petition by or against } or suffering the same, be deemed fraudulent and 

ae the debtor, or of the ‘commission of any available | void as against the official assignee. 

“a act of bankruptey by the debtor, has been grvep (2) This section shal! not affect. the rights of 
3 ing title in good faith and for’ 













to the Court executing the decree. 
\ (2) Nothing in this section shall affect the 
hits of a mortgagee or incumbrancer of property 


eainst which a decree is executed. 
- 


[46 & 47 Vic, 39. (1) Where execution of a decree has issued 
“6, 62,5, 46.) ties of Court exe against any property of a 
i cig Ses togoods debtor which is «saleable in 
p pen in execution: execution, and before the sale 
thereof notice is given to the Court executing the 
decree that a receiving order has been made 
ay the debtor, the Court shall, on application, 
réct the property to be delivered to the. official 
assignee, but the costs of the execution shall be a 
charge on the property s0 delivered, and the official 
assignee may sel! the property or an adequate part 

thereof for the purpose of satisfying the charge. 
“Y2) A person who in good faith purchases the 
roperty of a debtor under a sale in execution shall 
“jn all cases acquire a good title to” it against the 

_ official assignee. 

& a7 Vie, 40. (1) Any settlement of property ‘not being 
02, 8. 47.) Ce a oe vole settlement made before 
tary settlements. and in consideration of mar- 
‘ riage, or made in fayour of 
rehaser or ingumbrancer in good faith and for 
unable consideration, or a settlement made on or 
for the wife or children of the settler of property 
@which has accrued to the settler after marriage in 
right of his wife, shall, if the settler becomes bank- 
rupt within two years after the date of the settle- 
ment, be void against the official assignee, and shall 
_ if the settler becomes bankrupt at any subsequent 
_ time within ten years after the date of the settle- 
‘ment, be void aginst the official assignee unless the 
- parties claiming under the settlement can prove 
that the sett] 





































cc was at oy 
settlement able to pay all his debts without the 
wid of the property comprised in: the settlement 
and that the interest of the settler in the proper- 
vi ed to ra of the settlement on 








Aye 





any person mak 
valuable consideration th 
of the bankrupt. 


fide transactions without 


rough or under a creditor 


foregoing provisions of this (46) 
Act ~~ respect to the effect «i 
of bankruptey on an 

tion and with ate . 
settlements and preferenees, | 
all invalidate in the case — 


bankrupt toa 


42. Subject to the 
Protection of  hond 


notice. 
avoidance of certain 
nothing in this Act sh 
of a bankraptey— 
(a) any payment of the 
his creditors, ; 
(b) any payment or delivery to the 
(c) any conveyance or assignment by 
rupt for ape consideration, oF 
a) any contract, dealing or ) 
(d) any ¢ ppv ae 





















with the bankrupt for 
Provided that both the following 
are complied with, namely:— 
(1) the payment, delivery. 
signment, contract, 
wom: the ps 

place before the f 
order; and me aa: 

_ (9) the person (other than | 
- or with whom 





























time of making the | 






assignee shall, tae io 





and for the purpose of acquiring or retaining pos- 
“eS of tie property of the bankrupt, be in the 


sition as if he were a receiver of the pro- 
a pasa 2 under section 503 of the Code of 
Civil Procedure, and shall have such of the powers 
conferable on a receiver under that section 
as may be prescribed; and the Court may 
on his application enforce such acquisition or re- 
tention accordingly. : Pi 

Where any part of the property of the 
betes obits stock, shares in ships,“ shares 
or any other property transferable in the books of 
any company, office or person, the official assignee 
may exercise the right to transfer the property to 
the same extent as the bankrupt might have 
* exercised it if he had not become bankrupt. 


(4) Where any part of the property of the 
bankrupt consists of things in action, those things 
shall be deemed to have been duly assigned to 
the official assignee. 

(5) Any treasurer or other officer, or any 
banker, attorney or agent of a bankrupt, shall pay. 
and deliver to the official assignee all money and 
securities in his possession or power, as such officer, 
lunker, attorney or agent, which he is not by 
law entitled to retain as against the bankrupt or 
the official assignee. 
he guilty ofa contempt of Court, and may be 
punished accordingly on the application of the 
official assignee, 





44. Any person acting under warrant of the 
f Court may seize any part of 
the property of a ‘bankrupt 
in the custody or possession 
of the bankrupt or of any other 
md with a view to the seizure thereof may 
break open any house, building or room of the 
bankrupt where the bankrupt is supposed to be, 
yo @eany building or receptacle of the bankrupt, 
* "where any of his property is supposed to be; and, 
"where the Court is satisfied that there is rea- 
scn to believe that property of the bankrupt 
is concealed in a house or place not belonging to 
him, the Court may, if it thinks fit, grant a search- 
wafiant to any police-officer or officer of the Court, 
who may execute it according to its tenor. 


45. (1) Where a bankrupt is an officer of the 

Vi, .APpropriation of por. atmy or*navy or of Her 

gay tion or other ine Majesty’s Indian marine ser- 

Bb a itors, vice, or an ollicer or clerk or 
otherwise employed or engaged in the civil service 
> of the Crown, the official assignee shall receive 

* dor distribution amongst the ereditors so much of 

© the bankrupt’s pay or salary as, subject: to the’ pro- 

S82. Visions of section 266 of the Code of Civil Pro- 
“tedure, the Court, on the application of the official 
“signee, may, by order under section 268 of that 
Code, direct, 

(2) Where a bankrupt is in the receipt of a 
salary op income other than as aforesaid, 
the Court, on. the application of the official as- 
*ighee, shall from time to time, subject to the pro- 
paces of section 266 of the said Code and of the 

# “ensions Act, 1871, make such order as it thinks 

Just for the payment of or income, or 


Of any part thereof n to be 
applied Oy hie ‘ ie pha, ok a 
rect, * 


4 . 


47 Vic., 


1) 
01 Seizore of property of 
rae bankfupt. 


2 Vie., 




















If he does not, he shall | 





person, | 















his continuance in office, without an onveyan 
f re ce 
assignment or transfer whateypr. gion 


47. (1) Where any part of the property of [46 & 
Disclaimer of onerous the: bankrupt consists of ¢. 52, 
property, any tenancy burdened with 
onerous covenants, of shares or stock jn companies, 
of unprofitable contracts, or of any other property 
that is unsaleable, or not readil saleable, by teason 
of its binding the possessor thereof to the per- 
formance of any onerous act, or to the payment 
of any sum of money, the official assignee, not- 3 
withstanding that he has endeavoured to sell or te 
has taken possession of the property, or exercised ~~ % 
any act of ownership in relation thereto, but sub- Peon Atk 
ject to the provisions of this section, may, by 
writing signed by him, at any time within three 





months after the adjudication of bankruptey, 
disclaim the property : Ris. 
Provided that, where any such property has s 


net come to the knowledge of the official 
assignee within one month after the adjudication, 
he may disclaim the property at any time with- 
in two months after he first became aware there- 
ol, 


(2} The disclaimer shall operate to determine, 
as from the date of disclaimer, the rights, interests 
and liabilities of the bankrupt and his pro. 
perty in or in respect of the property disclaimed, 
and shall a Pere sa i the official assignee from 
all personal liability in respect of the pro 
diecletaat aa teow the date when the cared 
vested in him, but shall not, except so far as is 
necessary for the purpose of releasing the bank. 
rupt vf his property and the official assigney 
from liability, affect the rights or liabilities “of 
any other person. hy 


(3) The official assignee shall not be entitled to 
disclaim a tenancy without the leave of the Court, 
except in any cases which may be prescribed by 
general rules ; and the Court may, before or on 
granting the leave, require such notices to be 
given to persons interested, and impose such terms 
as a condition of granting leave, and make such 
orders with respect to fixtures, tenant’s improve- 
ments and other matters arising outof the ten- 
ancy, as the Court thinks just. 


(4) The official assignee shall not be entitled to 
disclaim any property in pursuance of this. section 
in any ease where an application in writing has 
been made to him by any person interested in 
the property requiring him to decide whether ha 
will disclaim or not, and he has for a period of 
twenty-eight days after the receipt of the a plica- 
tion, or such extended period as may be allowed 
by the Court, declined or neglected to give notice 
whether he disclaims the property or not; and, in 
the case of a contract, if the official assignee, after 
such application as aforesaid, does not within the 
said period or extended period disclaim the con- 
tract, he shall be deemed to have adopted it. 

) The Court may, on the application of any 
Po who is, as ps be a official assi 
titled to the benefit or subject 

























































2” 


: == 
was. 
< 


r disclaimer under this section shall be deemed to 
be a creditor of the bankrupt to the extent of the 
injury, and may accordingly prove the same as a 

debt under the bankruptey. 
pas aa7vic, 48. (1) Subject to the provisions of this Act, 
Powers of assigneeas the official assignee may do 


oe. 52, s. 56.) 





the Court may seem equitable; and any damages 
yable under the order to any such person may 
a proved by him as a debt under the bankruptey. 
(6) The Court may, on application by any per- 
. gon either claiming any interest in any disc imed 
ay or being under any liability not discharged 
y this Act in respect of any disclaimed property, 
and on hearing such persons as it thinks fit, make 
an order for the vesting .of the property in or 
delivery thereof to any person entitled thereto, 
or to whom it may seent just that the same should 
be delivered by way of compensation for such liabi- 
lity as aforésaid, or a trustee for him, and on such 
terms as the Court thinks just; and, on any such 
vesting order being made, the property comprise 
therein shall vest accordingly in the person there- 
in named in that behalf without any conveyance 
2 assignment for the purpose : 
mS Provided always that, where the property dis- 
claimed isa tenancy, the Court shall not make 
a vesting order in favour of any person claiming 
under the bankrupt, whether as under-tenant or 
as mortgagee by demise, except upon the terms 
of making that person subject to the same liabi- 
ities and obligations as the bankrupt was subject 
to under the tenancy in respect to the property 
at the date when the bankruptey petition was filed, 
and any under-‘enant or mortgagee declining to 
a vesting order upon these terms shall be 
axcluded from all interest in and security upon 
the property; and if there is no person claim- 
ang under the bankrupt who is willing to ac- 
cept an order upon these terms, the Court shal! 
have power to vest the hankrupt’s estate and in- 
terest in the property in any person bound either 
personally or in a representative character, and 
sither alone or jointly with the bankrupt, to dis- 
charge the tenant’s liabilities and obligations, freed 
and discharged from all estates, incumbrances and 
interests created therein by the bankrupt. 


(7) Any person injured by the operation of a 


todealing with property. all or any of the following 
things :— 


Hm &12View (a) sell all or any part of the property of the 


2, ». 31.) 













bankrupt (including the goodwill of his 
business, if any, and the book debts due 
or growing due to him)by public anc- 
tion or private contract, with power to 
transfer the whole thereof to any person 
or company, or to sell the same in parcels ; 


(b) give receipts for any money received by 
him, which receipts shall effectually dis- 
charge the person paying the money from 
all responsibility in respect of the applica- 
tion thereof ; 
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Bill, 1886. _ 











18-50.) 


in tail or other owner of an 
inheritance less than an es! 
simple in the same manner as the 
might have dealt with it. 

(2) Any dealing by an official assignee — 
clause (¢) of sub-section (7) with any Property : 
which the bankrupt is before his discharge entitled * 
as in that clanse mentioned shall, althongh the 
bankrupt be dead at the time of that dealing, be 
as valid and have the sawe operation as if the 4 
bankrupt were then alive. “a. \ y 

























49. The official assignee may, aubject:to any [4s 

lowers exerciseable by general or special ordeis of ¢. 5: 

assignee subject to orders the Court, do all or any of 

of Court. the following things :— Pe 

(1) carry on the business of the bankrupt, so” 
far as may be necessary for the beneficial 
winding up of the same ; 

(2) bring, institute or defend any suit or (ies) 
other legal proceeding relating to the ®%, 
property of the bankrupt ; 

- (3) employ a legal practitioner or other agent 

to take any proceedings or do any busi- 
Ness ; 

(4) accept as the consideration for the sale of 
any property of the bankrupt a sum of 
money payable at a future time subject to 
such stipulations as to security and other. } 
wise as he thinks fit ; | 

(5) mortgage or pledge any part of the property ] 
of the bankrupt for the purpose.of raising | 

money for the payment of his debts ; a 

refer any dispute to arbitration, and ‘com- 

promise all debts, claims and Jiabilities, «24 

whether present or future, certain or con- 

tingent, liquidated or unliquidated, sub- 
sisting or supposed to subsist between | 
the bankrupt and any person who ma ] 
have incurred any liability to the sh 
rupt, on the receipt of such sums, pees 
at such times, and generally on such terms ‘ 
as may be agreed on ; 

(7) make such compromise or other arrange- 
ment as may be thought expedient with 
creditors, or persons claiming to be cre 
ditors, in respect of any debts provable 
under the his “ " 

(8) make such compromise or other ar 
ment as may be thought exped 
respect to any claim arising 
incidental to the proper ‘ 
rupt, made or capable of being made on 
the official assignee by any. person oF © ee 
the official assignee on any persons = e 

(9) divide in its existing form amo 

creditors, according to its 
any property which from its 
nature or other special cite 
cannot be readily or adi , 


(6) 




















ith 


Se 


Distribution of 
50. (1) Subject to the re 


fc) prove, rank, claim and draw a dividend in 
respect of any debt due to the bankrupt ; 
























42Viec. (da) exercise any powers the capacity to exer- | , Tear - erg he 
80.) f cise pfigchse vested in the Tieial suiveal eee : 
- under this Act, and execute any powers-of- | assignee shall, with all 
attorney, deeds and other instruments for | and distribute divi¢ 
the purpose of carrying into effect the ‘who have proved 


provisions of this Act; . 
with. any property to which, the | 
is lly entitled as tenant dicati 


cme, ki 






‘ aes C Official A 
‘that there is sufficient reason for postponin 
rapes to a later date, ; : 
(3) Subsequent dividends shall, in the absence 
f sufficient reason to the contrary, be declared 
sate be payable at intervals of not more than six 
months. 4 a 

(4) Before “declaring a dividend the official 
ssignee shall eause notice of his intention to do 
a to be published in the prescribed manner, and 
hall also send reasonable notice thereof to each 
creditor mentioned in the bankrapt’s statement 
who has not proved his debt. 

(5) When the official assignee has declared a divi- 
dend he shall send to each creditor who has proved a 
notice showing the amount of the dividend and 
When andhow it is payable, and a statement in 


the prescribed form as to the particulars of the 
| estate. 3 
Irie, . (1) Where one partner of a firm is adjndg- 
” 51. (4 ed bankrupt, a creditor to 


Joint and separate divi- 


whom the bankrupt is in- 
dends. 


debted jointly with the 
other partners of the firm, or any of them, shali 
not receive any dividend out of the separate pro- 
perty of the bankrupt until all the separate credit- 
ots have received the full amount of their respec- 
tive debts. 

(2) Where joint and separate properties are 
being administered, dividends of the joint and 
separate properties shall, subject to any order to 
the contrary that may be made by the Court on 
the application of the official assignee or any 
person interested, be declared together ; and the 
expenses of and incident to those dividends shall 
be fairly apportioned by the official assignee 1 e- 
tween the joint and separate properties, regard 
beiug had to the work done for and to the benefit 
received by each property. 






































52. In the calculation and distribution of a 
: Provision for creditors dividend the official assignee 
‘So residing at a distance, shall make provision for 
es debts provable in bankruptey 
appearing from the bankrupt’s statements, or 
otherwise, to be due to persons resident in places so 
distantfrom the place where the official assignee is 
«ting that in the ordinary course of communica- 
tion they have not had sufficient time to tender their 
proofs, or to establish them if Gisputed, and alse 
for debts provable in bankru ey the subject of 
claims wot yet determined. e shall also make 
Provision for any disputed proofs or claims, and 
for the expenses necessary for the administration 
- the estate or otherwise, and, subject to the 
regoing provisions, he shall distribute as divi- 
dend all money in hand. — 


53. Any creditor who has not proved his debt 

Right of creditor who before the declaration of an. 
fore johroved debt be- dividend or dividends shall 
divideut, ““™ 9f © be entitled to be paid out of 
any money for the time be- 


icy 



















ae in the hands of the official assignee any dividend 
rahe he ne have failed to aor se 
w ney 1s applied to ment of a - 
: se dividend or divides hg Cog siedt aie be 
wale disturb the distribution of any dividend 
pe sige. br wes by reason that 
participated therein: f 
54. We Reino) ioe rogue etd 
ben the official aah 
a Final dividend, _ the 





ssignees.— Sections 51-58 ) 


of official assignee of debtors’ estates for any other” 
fp situ ath itd P secctoogy Pict one 









kr iptey Bill, 1886, 
Protracting the proceedin 
shall, with the leave of 
final dividend! but before sé doing he shall give 
notice in manner prescribed to the® persons 
whose claims to be creditors have been notified 
tohim, but not established to his satisfaction, 
that if they do not establish their claims to the 
satisfaction of the Court within time limited b 
the notice he will proceed to make a final dividend 
without regard to their claims. After the expira- 
tion of the time so limited, or, if the Court on 
application by any such claimant grants bim further 
time for establishing his claim, then on the expira- 
tion of that further time, the property of the bank- 
rupt shall be divided among the creditors who haye 
proved their debts, without regard to the claims of 
any other persons, 


gs in bankruptey, he 
the Court, declaré a 


55. No suit for a dividend shall lie against the cy & 1 Weg, 


Ls 


official assignee, but if the ¢. 21, 8.45. 
official assignee refuses to 46« 47 V 
pay any dividend the Court “5% * 9% 
may, if it thinks fit, order him to pay it, and also 

to pay out of his own money interest thereon for 

the time that it is withheld, and the costs of the 
application. 


No suit for dividend. 


7 


a 


| 


“ Nd 
56. (L) The official assignee may appoint the [46 & 47 Vie, 
P, bankrapt himself to superin- ¢. 62, 8. 64) 
‘ower to allow bank- ; 
ruptto manage property, tend the management of the 
and allowance to bank- property of the bankrupt 
rupt for maintenance or or of any part thereof, or to 
service. j 
carry on the trade (if any) 
of the bankrupt for the benefit. of his creditors, 
and in any other respect to aid in administering 
the property in such manner and on such terms 
as the official assignee may direct. 


(2) The official assignee may, from time to [11 & 12 Vie., 
time, make such Siideraaea as " he thinks just BET si a 
to the bankrupt out of his property for the sup- ‘ YS 
port of the bankrupt and his family, or in consi- 
deration of his services if he is engaged in wind- 
ing up his estate, but the Court may reduce any 
such allowance and limit the time for which it 
may be made. 


57. The bankrupt shall be entitled to any sur- [46 & 47 Vie, _ 
plus remaining after pay ¢ 5%, #. 65.) 
ment in full of his creditors, 7 
with interest, as by this Act 
provided, and of the costs, charges and expenses 
of the proceedings under the bankruptey petition, 


é 
aa 
x 
q 
i 


. 
| 















Right of bankrupt to 
surplus, 
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PART IV. 
OvrictaL Assicyrrs. 
Appointment and Removal. 

58. (1) The Chief Justice Pres of the jn (i 6.38 3 i 
Courts of Judicature at Fort © 21, 8.14 

i id re- : 
moval of oficilassiguees William, Madras and Bome £6.47 View 

Of debtors’ ectiites bay may from time to 'time s. 66 (1).) 

appoint such person as he thinks fit to the office of | , 
cial assignee of debtors’ estates for that Court, 
and may,with the concurrence of a majority of the 
other Judges of the Court, remove the person for the 
time being holding that office for any of the follow- 
ing causes, namely, unwillingness to act, removal 
from out of the jurisdiction of the Court, incapa- 

city or miseonduet, 

) The Local Government may in like man- 
ie point such person as it thinks fit to the office 













The Indian Bankruptey Bill, 1856. 
(Part IV. —Offcial Assignees.—Sections 59-64.) 
" (2) For the purpose of his d 
ceiver or manager the official 







}) Notwithstanding anne - prt 
nd (2), the persons substantively or tempora- iene 
fe hol oa the see of official faa imme- | such of the powers conferable on a 
diately before the commencement of this Act in | pointed under section 503 of the Code 
the Courts for the Relief of Insolvent Debtors | cedure as may be prescribed. 
at Calcutta, Madras and Bombay under the 11 & 12 (3) The official assignee shall accou 
Vic., cap. 21 (an Act to consylidale aud amend the | Court and pay over all moneys and deal 
Laws relating ‘to Insolvent Debtors tm India), | securities in such manner as, subject to the provi. 
and in the Court of the Recorder of Rangoon gion of this Act, the Court, from time to time, 
under that statute as applied by the Burma } directs. me eas 
























3 Courts Act, 1875, shall, without further appoint- : 
Ee “em ment for that purpose, become the official assign- ‘ Remuneration. - 2 seth: 
Ps ees, substantive or temporary, 28 the case may 62. (1) The remuneration to be paid to ther) 
Ee be, under this Act in the High Courts at Fort a thie official assignee shall bees, 

bay and in the Court igeuoes ofi- fixed by general rules. as ( 


Fe ‘William, Madras and Bom 
Ys of the Recorder of Rangoon, respectively. a et 
f Duties. (2) oe rules — pee a expenses os 
«ae ; as ; remuneration is to cover, and no liability shall” 

usa W7 Vie. 59. (1) The Satins of oo aie oot aera attach to the bartkrupt’s estate, or to the credit- 
pa i gereae ors, in respect of any expenses’ which ‘the re. 


» ¢. 52, #, 68.) Functions of official l 
hs, aa + nistrati ve — debtor and muneration is expressed to cover. 
to the administration of his i (3) No deck wibia(iete shook ipsa oes 


2) An official assignee may, for the purpose : pier 1 
of Adavite venteiar proofs, petitions or other ppm iF eign ad shall be received by 
proceedings under this Act administer oaths. ° ; 

Costs. 


by ; debtor, it shall be the dut i 
[46 & 47 Vic, .60. As regards garg enh er ek sl i aid 63. (1) No payment shall be ‘allowed in the ryg4) 





¢.52, 8, 69. y °s 
u Duties of = je | Allowance and taxation accounts of the official 8+ ¢. Bt, 
' signee ns regards the of costs. signee or manager in respect 
' debtor's conduct. | of the performance by any 
| 


E (1) to investigate the conduct of the debtor | other person of the neways | duties which are 
Bt and to report to the Court, stating whether | Tequired by this Act or the rules made under this 
there is reason to believe that the debtor Act to be performed by himself. 

has committed any act. which constitute (2) Allbills and charges of legal practitioners, 
an offence under this Act or under section | managers, accountants, auctioneers, brokers and 
421, 422, 423 or 424 of the Indian | other persons shall be taxed by the prescribed 
Penal Code or any amendment thereof, or | officer, and no payments in respect thereof shall be 
which would justify the Court in refus- allowed in the accounts of the official assignee 
ing, suspending or qualifying an order | without leave of the Court given after the Till 
for his discharge ; and charges have been taxed, 


(2) to make such other reports concerning the (3) Every such person shall, on request’ by oie 
conduct of the debtor as the Court may | the official assignee (which request’ the. offic 

direct or as may be preseribed ; assignee shall make a sufficient tame before declat- 

(8) to take such part as may be directed by | ng a dividend), deliver his bill of costs or charges 

the Court in the public examination of to the prescribed officer, and if he fails to do #0 

the debtor; and within seven days after -receipt of the request, 0° 

such further time as the Court, on application, may 


st tat 


XLV of 1860, 





i 
f 























even 






















i (4) to take such part and give such assistance : ee, 
res ia relation to the prosecution of any frau- west; the cfficial ageigane shall declare and disth 
be : ute the dividend without regard to any claim by 
? dulent debtor as the Court may direct or |}; . 
Vs: as may be preectibed him and therenpen any oe ate shall be ny 
Re. ; eited as well against the official assignee perso 4 
[46 & 47 View 61. (1) As regards ha et f a sue it | as against the estate. - a 
© & 62,8, 70.] Duties of official as- we the duty of: the Receipts, Paymenis, Accounts and Audit. — 
} signee as to debtor's Official assignee— ay. 
estate. 64. (1) Two accounts, ealled respectively the 
Baukruptey Estates Ban Estates Acom 


appointed, to act as receiver of the de dentin. kt 

estate, and, where a special manager has pera er 
not been appointed, as manager thereof ; kept by Pri rt ber: ae 
(¥) to authorise the special manager to raise poe ie Gehan vn C 51 may ftor sf 
money or make advances for the purposes phe rise ‘be, an =. 
of the estate in a case where, in the ame aig , 
interests of the creditors, it appears neces- (2) Subject to those rules, 

sary so to do; Estates Account shall be an. 

(c) to summon and preside at the meeting men held by the Court for 
tioned in section 17 ; . | the Bankruptey Divid ads 
(@) to report to the creditors as to any proposal account of declared di 
: which the debtor has made with respect | ed or undistributed. 
to the mode of liquidating his affairs ; (3) The said 

(e) to advertise the receiving order, the date of shir 
re the debtor’s public pose tng and such 
Rs eter matters as it may be necessary to | 


. : kru r 
(a) where a special assignee has not Brier ox pinkraptey | Estate. nd fie, Sa a 3 
unt, shall be 46: 

‘the 


« 







- Governor G ; 

| ot Ms money received by him.on account of 
{utes in baukruptey into the Court for credit to 
‘he Bankruptey Estates Account, and the Court 
shal] furnish him with a certificate of receipt of 
the money so paid, ‘ ; 

(5) Uf an official assignee at any time retains for 
more than ten days a sum exceeding five hundred 
/ "apes, or such other sum as the Conrt in any 
Talat case authorizes him to retain, then, 
Pens he explains the retention to the satisfaction 
of the Court, he shall pay interest on the amount 
so retained in excess at the rate. of twenty per 
eeptur per annum, and shall be liable to pay any 
expenses oecasioned by reason of his default, and 
to@ubmit to such other consequences as may be 
prest ribed. 

(6) All payments out of money standing to the 
of the Bankruptey Estates Account or 


prodit Mg 
ne Bankraptey Dividends Account shall ‘be 
| made by the treasury in the prescribed manner 
| on the order of the prescribed officer. 


65. An official assignee shall not pay any sums 
received by him as official 
assignee into his private 
banking account. 


Assignee not to pay 
ito private account. 





















66. (1) Whenever the balance standing to the 

credit of an estate in the 
surplus Bankruptey Estates Account 

exceeds ten thousand rupees, 
the Court may order such part thereof as is not | 
required for the time being to answer demands 
in respect of the estate, or for transfer to the 
sankruptey Dividends Account in respect of 
dividends declared, to be invested in Government 
securities, 


luivestuent of 
fonds. 


(2) When the Court has made an order under 
sub-section (Z), it shall notifiy the order to such 
ollicer as the Governor General in Council may 
appoint in this behalf, and pay over to the officer 
the sum which it has ordered to be invested or 
any part thereof as the officer may require, and 
the ollicer may invest the said sum or part there- 
ofin Goverament securities to be placed to the 
credit of the estate, 


(3) Whenever any part of the money so in- 
vested is, in the opinion of the Court, required to 

‘t any demands in respect of the estate or 
for transfer to the Bankruptey Dividends Account, 


anew 








ey Bill, 1986. 
nees.— Sections 65-71.) 


ernor General in Council may appoint i 

behalf, and for the purposes at vate vanaf the 
official assignee shall furnish the offices with 
such vouchers and information asthe officer may - 
require, and the officer may at any time re- 
quire the production of and inspect any books or 
accounts kept by the official assignee. 


(4) When any such account has been andited, 
acopy thereof shall be filed in the Court, and shall 
ny creditor, or of the 


be open to the inspection of a 
terested. 


bankrupt, or of any person in : 
68. The official assignee shall, whenever requir- [46 & 47 Vic., — 
ed by any creditor so to do, & 52,8. 79.] 
and on payment by the ere- 

ditor of the prescribed fee, 

furnish and transmit to the creditor by post a list 

of the creditors, showing in the list the amount of 

the debt due to each of the creditors, 


69. The official assignee shall keep, in manner (46 & 47 Vie, 
prescribed, proper books, in ¢ 5% 8.80.) — 
vee to be kept by which he shall from time to 
ignee. i * 
time cause to be made entries 
or minutes of proceedings at meetings, and of such 
other matters as may be preseribed; and any 
creditor of the bankrupt may, subject to the con- 
trol of the Court, personally or by his agent, inspect 
any such books. 


. 


Assignee to furnish list 
of creditors. 


4 
7 


* 


70. (1) Every official assignee shall, from time (46 & 47 Vie., 
to time, as may be prescribed, ¢ 52, . 81.) 
and not less than once in 
every yéar, during the con. ° 
tanuance of the bankruptcy, submit to the Court 
a statement showing the proceedings in the bank- 
ruptey up to the date of the statement, containing 
the prescribed particulars, and made out in the 
prescribed form. 

(2) The Court shallcause the statement so sub- 
mitted to be examined, and shall eall the official 
assignee to account for any misfeasance, neglect 
or omission which may appear on the state- 
ment or in his accounts or otherwise, and may 
require the official assignee tomake good any loss 
which the estate of the bankrupt may have sus- 
tained by reason of the misfeasance, neglect or 
omission, 


Periodical statement of 
proceedings. 


Release. 
71. (1) When the official assignee has realized [46 & 47 Vic 
all the property of the bank. ¢- 52, s. 82.) 
rupt, or so much thereof as 


=| 
oa ee 
a 


Release of assignee. 





the Court shall notify ‘to the officer the 
MHOUNY so required, and the officer shall thereupon 
My to the Court such-sum as tnay-be required to 
the credit of the estate, and for that purpose may! 
rect the sale of such part of: the. said ’sequcitics 
4 may he necessary, ‘ 
ti (4) Interest. on investments mider this sec- 
on shall be paid tothe Pankebytey” Rataten 
“connt to the eredit, of the estate. ; 


87. (1) Every offtciél “assigned -chall, st such. 
tha op 


\ rescribed, 
an of Sssignee’a nc. Dilek take twico in 
























of off ag. ach, year during his tenure 
abe nee to the Court, or as itdirects, an ac- 


(2) ‘ 
shall be 
Adecla 
mo 


ine ts as such of ial 


’ 





he account 
made in du 
‘ation in the pre 









ean, in his opinion, be realized without needlessly 
protracting the proceedings in bankruptey, and 
distributed a final dividend, if any, or has ceased to 
act by reason of acomposition having been approved, 
or has resigned, or has vacated or been removed 
from bis office, the Court shall, on his application, 
cause a report: on his accounts to be prepared, and, 
on his complying with all the requirements of 
the Court, shall take into consideration the report, 
and any objection which may be urged by any 
creditor or person interested against. the release of 
the official assignee, and shall either grant or 
withhold the release accordingly. 

Where the release of an official assignee is 
viele the Court may, on the application of any 
creditor or person interested, make such order as it 
thinks just, charging the official assignee with the 
of any act or default which he may — 

contrary to his duty. 















































[46 & 47 Vie. 


©. 52, 8. 83. 


46% 
. 52, 


eon 


[46 & 47 Vic, 
¢, 52, 8. 89.) 


[46 & 47 Vic., 
6, 52, ». 90.) 


[46 & 47 Vic., 
c, 62,6, 91.) 













47 Vic, 
8, 85.) 


respect. of any act done or default made by him 
in the administration of the affairs of the bank- 
rupt, «r otherwise in relation to his conduct as 
official assignee, but any such. order may be re- 
voked on proof that it was obtained by fraud or 
by suppression or concealment of any material 
fact. . 
Official Name. 

92. The official assignee may sue and be sued 
by the name of “ the official 
assignee of the property of 

,abankrupt,” inserting the name of the 
bankrupt, and by that name may hold property of 
every description, make contracts, enter into any 
engagements binding on himself and his suec- 
cessors in office, and do all other acts necessary 
or expedient to be done in the execution of 
his oflice. 

Vacation of Office on Insolvency. 

73. Ifa receiving order is made against an 

official assignee, he — shall 

Office of assignee thereby vacate the office of 
vacated by insolvency. official assignee. 

Control. 

74. (1) Subject to the provisions of this Act, 
the official assignee shall, in 
the administration of — the 
property of the bankrupt 
and in the distribution 
thereof amongst his creditors, have regard tu any 
directions that may be given by any resolution of 
the creditors at a meeting. 


Name of assignee. 





Discretionary powers 
of assignee snd control 
there f. 


(2) The official assignee may, from time to | 


time, summon meetings of the ereditors for 
the purpose of ascertaining their wishes, and 
it shall be his duty to summon meetings at such 
times as the creditors, by resolution at any meet- 
ing, or the Court may direct, or whenever requested 
in writing to do so by one-fourth in value of the 
creditors. 

(3) The official assignee may apply to the 
Court in manner prescribed for directions in 
relation to any particular matter arising under 
the bankruptey. 

(4) Subject to the provisions of this Act, the 
official assignee shall use his own discretion 
in the management of the estate and its distribu- 
tion among the creditors. 


75. Ifthe bankrupt or any of the creditors, 
or any other person, is 
aggrieved by any act or 
; decision of the official as- 
signee, he may apply to the Court, and.the Court 
may confirm, reverse or modify the act or decision 
complained of, and make such order in the premises 
as it thinks just. 


76. (1) In the event i" any see assignee 

: not faithful rformin 
Prog of Courtover his duties eh duly bases 
: ing all the’ requirements 
imposed on him by any enactment, rules or 
otherwise, with respect to the performance of 
his duties, or in the event of any complaint 
being made to the Court by any creditor in re- 
gard thereto, the Court shall enquire into the 
matter and take such action thereon as may be 


deemed expedient. 


Appeal to Court 
against assignee. 


c _(#) The Court may at any time require any. 


official ; nee to answer any inquiry made 
it in relation to any baukruptey in which he 


kruptey Bill, 1886. 
Assignees.— Sections 6 18 Bae 


| him, represent one-fourth in value of the creditors, 










engaged, and may examine him 
son on oath concerning the bank: 
(3) The Court may also di 
gation to be made of the books 
the official assignee. eng 


— 


PART V. Se 

Special ASSIGNEES, 

77. (1) If any creditor desires that any person ry 

other ‘than the . official e 

assignee be appointed as. #) 

signee of the bankrupt’s 

estate, he may, at any a 

time after the debtor has been adj 

rupt, apply to the Court to summon a meeting of | 

the ereditors for the purpose of considering the 
appointment of a special assignee. 

(2) The Court may in any case, and shall if the 

creditor, or he and other creditors applying with 






Appointment and re- 
moval of special assignee. 


cause a meeting to be summoned for that pur — 
pose. j 

(3) At the meeting convened under sub-seo- [ 
tion (2) the creditors may, by ordinary resolution, 
appoint a special assignee of the property of the 
bankrupt. 

(4) Ifa special assignee is appointed, he shall 
give security in manner prescribed to the satisfac. — 
tion of the Court ; and the Court, if satisfied with — 
the security, shall certify that his appointment 
has been duly made, unless it disapproves of the 
| appointment on the ground that it has not been a 


| made in good faith by a majority in value of the xg 

creditors voting, or that the person appointed is | 
not fit to act as assignee, or that his connection | 
with or relation tothe bankrupt or his estate or i 
any particular creditor makes it difficult for him 
to act with impartiality in the interests of the er 
| ditors generally. 

(5) The appointment of a special assignee 
take effect as from the date of the certificate. 


(6) if the Court disapproves of the appoint- 
ment made at the meeting summoned under sub- 
section (2), it shall cause a further meeting of the | 
creditors to be summoned for the purpose of ap- | 
pointing some other person to be special assignee: 

(7) Vf either at the meeting summoned under 
sub-section (2) or at the further meeting ‘aaet. 
moned under sub-section (6) do 
not, by ordinary resolution, as 
assignee, or if at the further mnoting 7 nf 
appointment of which the Court jisapproves 0 
any of the grounds mentioned in sub-section (4)> 
the official assignee shall be the assignee throws! 
out the bankruptey. Ree 


. (8) Subject to the 


shall 


Para Et 26 Seen 





















os * ¢ r 
ca 
think 


~% 


this ‘Acti 
of the Cou 
by ordain 
















respect to securit 
the creditors, if they 
resolution, appoi 
office of cent 
than one are appoint 
whether any act req 
by the special assig 
any One or more ¢ 
are in this Act inclu 
assignee,” yor 
property of ob 
fatal ae 










i : special assignee, it 
be ‘deemed, subject *to next following 
sub-section, to disapprove of the appointment 
of ull of them, : 
(10) Provided, with respect to sub-sections /6), 
(7), (8) and (9), that, where the creditors resolve to 
appoint # special assignee, or more persons than 
one to the office of special assignee, they may 
appoint one or more persons to be substituted in 
succession in the place of the person first named, 
or of one or more of the persons first named, in the 
event of his or their declining to accept the 
office of special assignee, or failing to give secu- 

rity, or not being approved of by the Court, 
yvic, (11) The creditors may, by ordinary resolution, 
8 ate meeting specially called for that purpose, of | 
, whieh seven days’ notice has been given, remove 
a special assignee appointed by them, and may, at 
the same or any subsequent meeting, appoint 
another person to fill the vacancy as ‘hereinafter 
provided in the case of a vacancy in the office of 

special assignee. 











«47 View 
2, 5. Bh) 


civic, (12) If the Court is of opinion that a special 

ii,..A6.) assignee appointed by the creditors is guilty of mis- 
conduct, or fails to perform his duties under this 
Act, the Court may remove him from his office. 

sea7Viv, (13) If a vacancy oceurs in the office of special 

2,+.87.) assignee, the creditors at a meebing may ap- | 
poiut a person to fill the vacancy, and thereupon 
the same proceedings shall be taken as in the case 
of u first appointment. 


AAT View (14, The official assignee shall, on the requisi- 

§3,4.87.) tion of any creditor, summon a meeting for the 
purpose of filling any such vacancy, 

cv, (43) Uf the ereditors do not within four weeks | 

bs.87.] after the occurrence of a vacancy appoint a person 

“to fill the vacancy, the official assignee shall be 

the assignee during the remainder of the bank- 
ruptey. 

Bia Vic, (16) During any vacancy in the office of special 

*s87,] assignee the official assignee shall act as assignee, 


78. Where a special assignee has been ap- | 


Status of special pointed under the last fore- 
awsignee, going section, the pro- 
perty of the bankrupt shall vest in the special 


assignee without any conveyance or assignment for 
the purpose’; and, save as provided by any general 
rules and any general or special orders of the Court, 


nkruptey Bil, 1886. 
Assignees.— Section 78.) 





all the foregoing provisions of this Act referring to 
an cllicial assignee shall, so far as may be, be 
construed as referring to the special assignee, suly- | 
Ject to the following provisions, namely :— 

(“) the references to the official assignee in 
sections 8, 9,11 and 13 to 18 (both in- 
clusive), section 20, sub-section (3), sec- 
tion 26, sub-sections (2), (4) and (0), sec- 
tions 58 to 62 (both inclusive), and sec- 
tion 77, apply to the official assignee only ; 

(Y) the special assignee shall not do any of | 
the things amentioned in section 49 with- 
out the ission of the Court, or, if 

directs, of the prescribed 
lication to the 
nihed officer, as the 


oy. 





















’ 
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Gi) the vote of the special assignee, or of his 









































bankrupt, submit a report by the ; 

scribed o:ficer as to the weficiaad of oe 
grounds for his opinion thaw he real- 
ised so much of the property of the 
bankrupt as can be realised without 
needlessly protracting the proceedings in 
bankruptey ; ’ 

(d) the special assignee shall not, without the 46 
previous sanction of the Court, or, if the «. 
Court so directs, of the prescribed officer, * 
appoint the bankrupt himself to discharge he 
any of the duties mentioned in sub-sece ~ , 
tion (1) of section 56, or make any al- 
lowance to the bankrupt under sub-section 
(2) of that section ; 


(¢) the remuneration, if any, of the special [464 
assignee shall be in the nature of a com. &. 68) % 
mission or percentage, of which one part 
shall be payable on the amount realised, aie! 
after deducting any sums paid to secured 
creditors out of the proeveds of their " 
securities, and the other part on the 
amount distributed in dividend, and it 
shall be fixed by the creditors, by 
ordinary resolution, at the meeting at 
which he is appointed, but may be re- 

* duced by the Court, and shall be so ad- 
justed that the expense of administration 

y a special assignee shall not exceed the 
expense of administration by the official 
assignee ; : ; 

) the special assignee shall not, under any [46& 47 ; 

i pie aarp whatever, make an ane & 62; 0 7B. > 
rangement for or accept from the bank- 
rupt, or any legal practitioner, auctioneer 
or any other person that may be employed — 
about the bankruptey, any gift, remuner- 4 
ation or pecuniary or other consideration % 
or benefit whatever heyond the remuner- — ¥ 
ation fixed by the creditors and payable 
out of the estate, nor shall he make any 
arrangement for giving up, or give up, 
any part of the remuneration payable to 
him in any capacity, to the bankrupt orto 
any legal practitioner or other person that 
may be ewployed about the bankruptey; 


(g) when no remuneration has been voted to [46 & 47 
the special assignee, he shall be allowed & 5% &! 
out of the bankrupt’s estate such proper ! 
costs and expenses incurred by him in or 
about the proceedings of the bankruptey 
as the prescribed officer may allow ; 


Py ay 
(k) the special assignee shall supply the official [48 & 7 V . 
assignee with such information, and give © 5% 
him such access to, and facilities for 
inspecting, the bankrupt’s books and_ 
documents, and generally shall give him 
suuh aid, as may be requisite for enabling 
the official assignee to perform his duti 
under this Act; . 
#) where the special assignee has not previ- [4 
ied ously Re or vacated or been removed 
_. from his office, his release under section 0 ae 
shall operate as a remoyal of him from his 
office; > : 




































rtner, ” legal practitioner or legal ¢. 68 
-genstitionnd’s tate aichet 9 pore 
required fo pMOy 


Constitution, Procepurr anp Powers or Co 
79. (1) The Courts having» jurisdiction in 
ir RA ~ bankruptey under this Act 
sais having jaris- ¢ shall be— 4 
“wg reeea cab (a) the High Courts 
Judicature at Fort, William, Madras 
Bombay ; one, 
 (b) the Court of the Recorder of Rangoon ; and 
fe) subject to any limitation which the Gov- 
; ernor General in Council may impose 
with respect to the extent of the juris- 
diction to be exercised, such other Civil 
Courts as the Local Government, with 
the previous sanction of the Governor 
General in Council, may, from time to 
time, speci in this behalf in the terri- 
tories administered by it. 


80. For the purposes of this Act the local 
iy Coat ye ee — ei ka of 
Aan rep the said Courts shall, subject 
die, eae to the provisos to section 4, 
sub-section (1), be the following, namely :— 
(a) the local limits of the jurisdiction of each 
¢ of the said High Courts. of Judicature 
\ shall be the local limits for the time being 
| of its ordinary original civil jurisdiction ; 
(b) the local limits of the jurisdiction of the 
| Court of the Recorder of Rangoon shall 
comprise the towns of Rangoon, Moul- 
} mein, Akyab and Bassein; — 
(e) the local limits of the jurisdiction of a Court 
~ appointed by a Local Government shall be 
; such as may, from time to time, be fixed, 
' with the previous sanetion of the Gov- 
ernor General in Council, by that Local 
Government within the territories admin- 
istered by it. 


81. All matters in respect “of which jurisdic. 
i tion is given by this Act 
shall, where the Court con- 
sists of more Judges than one, 
be ordinarily transacted and 
ai of by or under. the direction of one of the 
Judges of that Court, and the Chief Justice or 
senior Judge shall, from time to time, assign a 
Judge for that purpose. 
- BQ. Any proceedings in bankruptey pending in 
cae _ any Court appointed by the 


Courtto Court. 5 4 
plana “is ince under.section 79 may, 


' ab aay time, and at any stage thereof, and either 
ith or without application from any of the parties 


7 Vic., Jurisdiction to be ex- 
#:94(2)-] ercised by «single Judge. 


‘ereto, be transferred by the High Court of the | — 
appointed as | Bs 


~ proyince to itself or to any Court 
‘fotos in the province. KEES 


rea ia'any bank 


ing in a Court: 


Local Goy- 


“4 


‘and any order 


Local Government of a prov- 


from time to time, direct that, in a 
respect of which jurisdiction i 
Conrt by this Act, an officer of 
Judgeok the Presidency Small Cau 
pointed by it ‘shall | 
any 


in this behalf 
wers in this section 
‘made or act done 
officer or Judge in the exercise of the: 
shall be deemed the order or act of 
Court. ; 
(2) The powers referred to in 
the following, namely :— . : 
(a) to hear bankrupte petitions, and to make 
receiving orders and adj i 


of the 


~~ thereon ;— ’ ae es 
_ (b) to hold the public examination of debtors ; 
(c) to grant orders of discharge; 
(4) to approve compositions or 
arrangement; 


(2) to make interim orders in any caso of 


_ urgency 5 
(f) to make any order or exercise 
diction which by any rule in 
is prescribed 
exercised in chambers ; 
(gy) to hear and determine any 
ex parte application ; nae 
(i) to summon and examine any person known 
or suspected to have in his ‘possession 
effects of the debtor, or to be indebted to 
him, or to be capable of giving. nforma 
respecting the debtor, his dealing 
pertys cnn rreen! ee 
86. The Court of the gre of I 
Ponam of any Court app 
nate’ pons of Local Goverm 


any _juris- 
that bebal 
as proper to be made or 


icc er 


diction, in addition to its o 
rea, ae ny jurisdiction | 

‘of the said High Courts of Judicat 
orders of the Court may be 

87. (1) Subject to the 


tea 


tin | 
i 


gy sot 


ST Rees 


, 


i‘ 
ni 


, | 





aA spied couse gales snserdiome, in 
on thad plication of the of assignee or other 1 
duly satharnad person, or of its own motion, order any matter take the whole 
the defaulting assignee, debtor or person to ly | evidence either viva voce or 
with the order or direction so given; and the Court a ws affidavit, or by commis 
may also, if it thinks fit, upon any such ee f British India, © ° 
make an immediate order for the committal of the (6) For the urpose of appro: 
defaulting assignee, debtor or ofher person: -t oe by joint debtors, the ar 
Provided that the power given b this sub-section | thin » and on the of the. official 
| shall be deemed to ve in Sate and 2 in | 48signee that it is expedient so ts do, di with | 
| substitution for any other right or remedy in re- | the public. examination : 
spect of the default. debtors if he is unayoida 


tending the examination 
abroad. f Nn 


































90. Where two or more bankruptey petitions: 
fe tion ge pias one presented against 









Appeals. 


vic, 88. (1) Every Court having jurisdiction in| 
4.) Keitel bankruptey under this Act 
tuptey, 





















may review, rescind or vary "same debtor or against joi 
any order made by it under | _ debtors, the Court may 
its bankruptey jurisdiction, solidate the proceedings or any of them, on st 


(2) Orders in bankruptey matters shall, at the | “meas the Court thinks fit © 7 
instance of any person aggrieved, be subject to 91. Where the petitioner does not proceed 
appeal as follows — ¥ due diligence on his 
(4) an appeal from an _ made iy an st tings, the Court may 

tiicer of 3 of i- so! yy oth 

danny eect empowered | ditot t6° whom the pyc is indebted 1 
under section $5 shall lie to the Judge | amount required by this Act in the case 
assigned under section 81 for the trans- petitioning creditor, or may give the 
action aud disposal of matters in bank- | Proceedings to the official assignee, 













s ruptey ‘ Pe eg by 92. If a debtor by 
i an ¢ at jp mm. 1 fe i of . Tu 
BI Pe stings sats sented 


ed 99. Any two or 


cere 
», any other: 
S lesbes 4 Ate 


inst or. 


. 


i wShall Wo fi in or transferred 


course of prosecution ; and, if an assignee is acting 
in respect of the property of the pect ti 
ber of the partnership, the same assignee 
unless the Court otherwise directs, act 
of the property of the last-mentioned 
member, and the Court may give such directions 
olidating the proceedings under the peti- 
tiopS as it thinks just. 


97. Where a member of a partnership is ad- 
{ judged peaens t, the Court 
bankas’ may authorise the assignee to 
; pt a mi bre and prosecute any 
suit or other legal proceeding in the names of the as- 
signee and of the bankrupt’s partner; andany release 
by the partner of the debt or demand to which the 
proceeding relates shall be void ; but notice of the ap- 
plication for authority to commence the p' ng 
shall be given to him, and he may show cause against 
it, and on his application the Court may, if it 
thinks fit, direct that he shall receive his proper 
share of the proceeds of the proceeding, and if. he 
doesnot claim any benefit therefrom he shall be 
sndemnified against costs in respect thereof as the 

- Court directs. 


Lexie a4 


‘Suits by ‘assignee and 


41 View 98. Where a bankrupt is a.contractor in respect 


Suits’ on joint con- of any contract jointly with 
tracts. | any other person, that other 
person may sue or be sued in respect of the 
contract without the joinder of the bankrupt. - 


more persons, being partners, 
or any person carrying on 


Bhd aig in part- Lusiness under a partnership | 


; name, may take proceedings 
or be proceeded against under this Act in the 
name of the firm; but in that case the Court may, 
on application by any person interested, order the 
names of the persons who are partners in the firm, 
. or name of the person carrying on business 

a partnership name, to be disclosed in such 
manner, and verified on oath or otherwise, as the 
Court may direct. 


Annulment of Adjudication. 
100. (1) Where in the opinion of the Court a 
* Power for Conrt to debtor ought not to have 
avpal adjudication in 
certain cases. where it is proved to the 
satisfaction of the Court that the debts of the 
pt are paid in full, or wherein some part of 


adjudged bankrupt 
the Court may 


been adjudged bankrupt, or | 


|< Construction 
Part. 


may appoint, or, in 
appointment, revert to the debtor 
or interest therein, on such t 
such conditions, if any, as the 
by order, wie 7 


(3) Notice of the order annu 
tion shall be forthwith published 
manner, eee 

"(A) For the purposes of this 
dis; fe) igh da Lhe ec 
in full if the debtor enters into 
sum and with such sureties as the 
to pay the amount to be recovered i 
ing for the recovery of or conce: ; 
with costs, and any debt, due to or who 
cannot be found or cannot be identified shall be 
considered as paid in full if paid into Cour 

PART VII. _ 
~ Swatt, Bayxnvrrorgs, 


101. When a petition is ory 
Summary administra- against a aati the Conn 
tion in small ia is ‘mecietel by affidavit 
otherwise, or the official assignee reports to the 
Court, that the property of the debtor is not likely 
to exceed in value three thousand rupees, the Court, 
may make an order that the debtor's estate 
administered in a summary manner, and the 
the provisions of this Act shall be 
following modifications, namely :— _ 


(a) if the debtor is adjudged bankrupt, the 
official assignee shall be the assignee in. 
the bankruptey ; cs ne 


(b) no appeal shall lie from any order: 
Court, except by one de thon 
(c) the estate shall, whe atic 
tributed in a single | 
(@) such other modifications 
the provisions of thi 
prescribed with the 
expense and sim) 
nothing in this 
- modification of the y 
relating to the exam 
_ of the debtor. 


: _ PART 
— PRaupurenr 
102, (1) “The Cc 


Cou 
this 





feet pee 
wn! ee dees of in the ordinary way 


of his trade (if any), cr aid ont in the 


rdinary expenses of his family, unless | 
te Count i atid that be had no in- 


pr URE 

1) if he does n up. assignee, 

J or as he directs, all such part of bis pro. 
perty as is in bis custody ‘or under his 
control, and which he is required by law 
to deliver up, unless the Court: is satisfied 
that he had no intent to defraud : 

(c) if he does not deliver ay te that assignee, or 
as he directs, all books, documents, pa- 
pers and writings in his custody or under 
his control relating to his Pek or 
afluirs, unless the Court is satis that 
he had no intent to defraud : | 

(d) if, after the presentation of a bankruptey 
petition by or against him, or within four 
months next before the presentation 
thereof, he conceals any part. of his pro- 
perty to the value of one hundred rupees 
or upwards, or conceals any debt due to or 
from him, unless the Court is satisfied 
that he had no intent to defraud : 

(¢) if, after the presentation of a bankruptey 
petition by or against him, or within 
four months next before the presentation 
thereof, he hnceiges B removes any 
part of his property of the value of one 
hundred rupees or upwards : 

(/) ithe makes any material omission in any 
statement relating to his affairs, unless 
the Court is satistied that he had no in- 
tent to defraud : : 


* 


ed of | 


~ (m) if while undisch 


_(u) if, within four months next batate i 


<page the our 
the state of his affairs cr to. deteat the 


- petition by or against. hi 
_ four months be 
_ tion thereof, he fraud. 
alters or makes any omission ers 
privy to the fraudulently parting wi 
altering or making any omission in, a r 
document affecting or relating to 
5): Property or affairs: 
(VY) if, after the presentation of a bankraptey 
petition by oragainst him, or: at any — 
meeting of his creditors within four 
, months next before ithe’ presentation 
_ thereof, he attempts to aecount for 
| any part of his property by fctitions losee 
€8 or expenses ; ' % ES 
he obtains credit. to [4 
the extent of two hundred rupees or up. ¢ 
— from ee ae without informing 
that person t. is an undiseharged 
bankrupt : 4 


resentation of a bankraptey petition — 
by or against him, he, by any false repre- 
sentation or other fraud, has obtained any 
property on credit and has not paid 
the same : 

(o) if, within four months next 
presentation of a bankruptey petit: 
or against him, he, being a trader, o 
under the false pretence of ea 
— and dealing in the ordinary 
of his trade, any property on credit, and 
has not paid Las same, unless the 


. 


(0) it, knvwing or believing that a false debt.) 
ee coder . 


reon_ under 


one month toi 
said thereof; 
Oh) Gf, after the 





a4, Sask 


rring any debt or 


pple eee 
has obtained éredit under false pretences | 


‘or by means pf any other fraud; 
f he has, with intent to aud his. 
ditors, or any of them, made, or < 
be made, any gift, delivery or transfer 
- erany charge on his property ; ‘ 
(ce) if he has, with intent to defraud his ere- 
ditors, concealed or removed any part of 


eae wees : 
before the date of any unsatisfied decree 
or order for payment of money obtained 
af against him. ; 
3 cincg 106. If any creditor, in any bankruptcy com- 
ihe position’ or arrangement 
| Penslty-on feleo-sisim, "with _ creditors, wilfally 
and with intent to defraud 
makes any false claim, or any proof, declaration 
or statement of account which is untrue in any 
material particular, he shall be punished wit 
risonment which may extend to one year, or 
fine, or with both, : 


| Where a debtor makes any composi- 

tion or arral 

~~ Debts incurred by fraud. },5 creditors, he shall re- 
~ main liable for the unpaid balance of any debt 
which he incurred or increased, or whereof before 
late of the arrangement or composition’ he 
obtained forbearance, by any fraud, provided the 


defrauded creditor has not assented to the arrange- | 


ment or composition otherwise than by proving 
his debt and accepting dividends. 


108. Where the assignee reports to ney Court 
u Court for exercising jurisdiction in 

Pn asd report to bankruptey that in his 

J signee. opinion a debtor against 

w a receiving 

be has been guilty of any offence under 
this Act, or under section 421, 422, 423 or 424 of 


Penal Code or any amendment thereof, 
‘esen any creditor that there is 
o believe that the debtor has been guilty of any 
- offence as aforesaid, that Court shall, if it appears 
to it that there is a reasonable 
e pay be convicted, or 
him for the offence. _ 


” 


since or within two months | 


| title as le 
“expiration of two months from 
ment with | 


order has been made under» 


rceacincion tile he 
the preser! manner, upon 
tionaiea debt, unless the - 
there is a reasonable» 

will be sufficient for the paym 
owing by the deceased, make 
administration in ban 

debtor’s estate, or 

the petition with or 

. (8) An order of administration u 
section shall not, in cases where 
bate or administration is required 
gal representative, be 


t of probate or letters of 
unless with the concurrence 
tative of the deceased debtor, o 
tioner proves to the satisfaction of th 
the debtor committed an act of ban! 
three months prior to his decease. — 
(Wa oe for administrati 
section shall not be presented to. 
est have been commenced 
‘ustice for the administration 
debtor’s estate ; but that Court 
on the application of any ¢' 
that the estate is insufficient to pay its 
fer the proceedings to the Court exe 
-diction in bankruptey ; and 
) ned Court may, in th 
make an order for the admin 
of the deceased debtor, an 
shall ensue as under an adm 
on the petition of a creditor. 


bability that the | 
r the assignee to | 
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to admit or rejeet a pro the pu 
care Siete wat tase Pa appeal 


to the Court, If he isin doubt whether the 
of acreditor should be admitted or ed, 
’ shall mark the proof as object , 
the creditor to vote 
declaral invalid in the 
sustained. Shae Ph sage? 

li, A creditor may vote either in person or by 
proxy. sot a 
15. Every instrument of 


aN 


ed, by the special assignee, and every insertion 
thensin at in the ke 
giving the proxy. runic 

16, A creditor may give a general 
manager or clerk, pe rt other, 
laremployment. In that case 
proxy shall state the relation in which 
“on to act thereunder stands to the creditor. 


peoeg ta: tas 
rson in 


17, A creditor may give a special proxy to any | of 


Person to vote at any specified ‘meeting or adjourn- 
ment thereof, for mi against any ifie resolu. 
fon, or for or against any “speci 
ee, 2 E “ : + 
Wa proxy shall not be used’ un 
«l with the offici 


shall be in the 
prescribed form, and shall be issued by the official 
assignee, or, if a special assignee has been appoint. 


ndwriting of the person 
his regu- 


@ instrament of | 
‘the per. 


‘THE SECOND SCHEDU 
: eS a ea # 
it fete Be (See section 32.) aa 
2 Poor or Deprs, 
2 3 Pro0f in ordinary cages, 
1. Every creditor shall prove his debt. as soon 
as may be after the making of a receiving order, e 
_ 2% A debt may be proved by delivering orsend- 
ue deride the post in a prepaid letter to the — 
0 aCe Snot, oF) it special assignee has been 
appointed, to the special assignee, an ; 
verifying the debt. == | 
3. The affidavit may be 
or by some 
4. The affidavit shall orotic tara ; 
ment of account showing the particular 


debt, and shall 
| which the 
















se 
een the creditorand the assignee, or. as, in| 
default of agreement, the Court may direct. If 
§ =the sale is by. public auction, the ereditor, oF the | person 
assignee on behalf of the 

urchase, ‘ 


‘estate, may bid or 
(ce). Provided that the creditor may at any time, | orany part hereof jand 
by notice in writing, peugire the assignee to elect there ought to be a sale, sh 
whether he will or will not: exercise his power of | given in such Gazettes orn 
- yedeeming the security or miring it to be re- |. : 
alized, and if the assignee does not, within six |. 
months after receiving the notice, signify in writ- | g 
ing to the creditor ‘his election to exercise 
power, he shall not be entitled to exercise it; and 
the equity of redemption, or.any other interest in | sale 
~ the property comprised in the securit which is | mort 
“vested in the we ae coe a ae: a 
“and the amount of his debt s eee 
ithe amount at which the security has been alued. si amaoayt parties ‘shall 
\ 13, Where a creditor has so valued his security, : ee chain ieaba see 
e may at any time amend the valuation and proof 20. The moneys arising fr 
n showing to the satisfaction of the assignee, or 7 in’ ‘in the first place in 
“the Court, that the valuation and proof were made | charge and expenses of the + 
ond fide on a mistaken estimate, or that the pi ned by the application to 
ecurity has diminished or increased in yalue since | and attending the 4 and then in p 
ts previous valuation ; but every such amen | satisfaction so far as the same wi 
L be made at the cost of the creditor, cand | i 
“upon such terms as the Court shall order, unless | interest and costs ; and the: 
“the assignee shall allow the amendment without | moneys (ifany) shall then 
application to the Court, ee ys signee. But in case the money 
14. Where a valuation has been amended) in |" 
‘accordance with the foregoing rule, the creditor | 
ball forthwith repay any surplus dividend which 
“he has received in excess of that. to which he 
would have been entitled on the amended valuation 
mn abe case va! yp tag na tage beste 
of any money for the time being av ilable for QI, Fe better 
~ dividend any dividend or share ii bd Bor ore 


ich terms and conditions as may be 



































































































future dividend, but ke shall not 
disturb the distribution of any dividend 
before the date of the amendment. _ 
15. If a creditor after having valued his 
‘subsequently realizes it, or if it is realized 
the provisions of rule 12, tbe net amount rea 
“hall be substituted forthe amount of any. 
made by the creditor, 






ry ptey as’ if 

receive dividends. iat 
deducting oo 

rate of five pe' 


debt would have: atniee prt Pie ag Sy 
terms on which it was contracted. ag ts 
Admission ) 
Be The assi rors 


27, It ne ruck 
improperly pres tae Cone eanetin en up pplica- 
tion of the assi : 
who made the 





poettiice sup 
Songs 


min bhp chi yee) ke saa 
“was the extension” apter to i 
had been issued in execution of for SX 1 

- ets ‘Mr. Whitley eaid that 

this Act, would still be incom: lete ; but t 
9 knowledge of the condition of the Mut 
ness thought safe and wise, The Government © 
- had*issued, or was about to issue, pein naps Sethe y 
. as to the propriety of allowing debtors to a certain | 


4° peat 3 es ae i 


and invited an on of opinion on the suggesti 
wards should be bid 2 to apply to be pen ee ear eta 
been arrested or imprisoned , and th ‘no Foner of siestiaiaak byron — 
bord miade, The majority of the opinions caomiea, was adverse to the suggestio 
ingly it was dropped. Po REN bw oe 38 


6. In January, 1881, Mr. Pitt-Kennedy bnwagis ina Bill i the amendmen 
ing to insolvent debtors in India. It was as hort amending Bill of seven  secti 
“fot attempt to consolidate the law. Serious doubts were entertained whether 
posals of the Bill were not wlfra vires, and it was therefore decided that 
“not proceeded with. In the rane however, it: had been cireulated 
ents ante -Administrations for opinion : sao the comments and critic 
sed upon i ie ot ey octet eopenee eevee at 
and Seereer ise reat caste os 


+: stg das ese Cea cece etal data r gigahe ioviok 
ints in which the existing law stands in son 4 urgent | 1 of emenda 





eae 
ns 


¥ 


Boi cite 


RR nt 


h ePmingta: re 















ny | 
as i ‘Sfeoted them, or : 
ehh ABs It is an apprehension of some such result as this dete 
from attempting certain amendments of the Insolvency Act whieh have hee 






| which in themselves would appear to be of a most trifl 
dab orgs.’ cages re alate 











_ time ; 
It is true that if the Council were to > ; 
own, drawn on improved Jines, the new law, thongh treated asa foreign b 
and would be given effect. to in 










would receive a certain amount of ition, 
_ | the United Kingdom and in British clonies ; but it is apprehended that this r 
| oe Le attainable only indirectly and through the medium of further judicial 
t in some cases those ings would give rise to perplexing mestions of 
tional law, and that in other cases again the Indian law woul obtain but p 
| nition. It is believed, for example, that awvesting order passed by our Courts u 
a Jaw would be allowed no effect as regards immoveable property situate in ano| 
* jurisdiction, ‘and that the eases in which effect, would be given to an order of ¢ 
passed are not as yet completely defined.” y difficulties could, no doubt, be met | 
mentary bankruptey proceedings concurr J in the United Kingdom or 
but it is obvious that the necessity i oided. The Ge 
of India has no information as to the meee 
vency Courts in this country in-which a Jimi 
just referred to, would he felt as a serious impediment ; 
so felt in the more important cases of bankrupts f 
the United Kingdom or the Colonies. : oe 
4 16. For these reasons it is necessary, that any jon undertaken ‘here s 
supported by an Act of Parliament.» ‘The precize form which the Act of Parlia 
take is still under consideration in commume ion with the Secretary of State, but | 
- ment of India as’at present advised is disposed to think that the Act should be a 
yPagtie: 
Indian 














































Act following legislation ‘here rather than an enabling Act preceding it. . 
rare followed by an Indian Act would give rise to questions as to whether the 
_ had exceeded the powers given to it by the Eng i 


S42. As regards tho provisions of the Bill itelf it will be cbaergal that the ino 
f the English Act is that the duties discharged 
ay Oe Bill en 












difference between them and those o' 
by the Board of ‘Trade and committees of inspection are trusted h pk 
ruptey Court. This was unavoidable, as there is no authority in this country outside t 
Courts which could undertake the duties of the Board of Trade with any prospec abe aan 
the opinion is almost unanimous that the superintendence of baukruptey 
committees of inspection is unsuited to India Vedas ahs: 
/* 18. Opinion is also ad erse to the aj ieation to India of some of the si 
eek ‘Bnglish Act respecting meetings of creditors. It is proposed therefore that meet 

_ he ly when they are deemed. the assignee or \e Court or 0} 
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litors to be necessary, Ai 
49. The other points in the Bill which appear to 
far as possible, in the order of the sections in which 
0. 7 | t of the Act (section 
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